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Questions Presented 


l. Whether an order to testify under paragraph (c) of the Immunity Act 
of 1954 may validly be entered without any allegation or showing by the United 
States Attorney and without any finding by the District Court that the grand 
jury proceeding involved interference with or endangering of, or plans or 
attempts to interfere with or endanger, the national security or defense. 

2. Whether the proceeding has been mooted or should be remanded because 
the grand jury has since returned indictments charging alleged officers of the 
Communist Party with failure to register the Party, thereby indicating that 
the grand jury has successfully completed its investigation and that, in any 
event, there is a need for the United States Attorney and the Attorney General 
to reconsider their judgment as to the need for appellant's testimony. 

3. Whether an order to testify may be entered under the Immunity Act 
on an unverified application not supported by affidavits or evidence. 

4. Whether a witness must be given reasonable notice of an Immunity Act 
application, and if so, whether such notice was given to appellant. 

5e Whether in the factual circumstances and in view of the affirmence 
of the registration order against the Communist Party under the Internal 
Security Act, the orders coercing appellant to admit connections with the 
Communist Party and to inform on the connections of others violate the First 
Amendment, due process and the privilege against self-incrimination. 

6 Whether, upon a witness? failure to testify in compliance with an 
order under the Immunity Act, he may be interrogated in the presence of the 
Court and held in contempt for failure then to answer, or whether he must be 


proceeded against for contempt on notice.* 


*In view of Brown v. United States, 359 U.S. 41, and Levine v. United 


States, 362 U.S. 610, we do not brief this question, but reserve it for 
possible submission to the Supreme Court. 


Jurisdiction aR ERT 
Statement of the Case 
Statute Involved. 
Statement of Points 
Summary of Argument--—— 
Argument 

I. The order directing appellant to testify under the 
Immunity Act was erroneous and invalid because there was no 
allegation, showing or finding that the grand jury was 
investigating any interference with or endangering of, or | 


plans or attempts to interfere with or endanger, the national 
security or defense-—--——— a — 


II. Action of the grand jury during the pendency of this 
appeal has mooted the case or at least requires 4 remand--— 


III. The court below erred in entering the order under 
the Immnity Act on an unverified application which was not 
supported by affidavit or evidence -_——--- 

IV. The court below erred in not requiring the United 
States Attorney to give adequate notice of his application 
for an order under the Immunity Act— ——— — 


Ve The Immunity Act, as applied below, is unconstitu- 
tional 


A. Due process and the privilege against self- 
incrimination a — 


B. The First Amendment 


Conclusion ——— 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nes. 16,892 and 16,893 


In Re PHILIP BART, Appellant 


BRIEF FOR APPELLANT 


————_ 


JURISDICTION 


These appeals are from two orders of the District Court (Holtzoff, 
D. J.) entered February 28, 1962. The first order (J.A. 9) was entered 
on application of the United States Attorney (J.A. 1) under the Immunity 
Act of 1954, 18 U.S.C. 3486(c), as amended, and directed appellant to 
appear before a grand jury and testify with respect to matters there under 
inquiry. The second order (J.A. 12) committed appellant to jail until 
such time as he should testify pursuant to the first order, but for not 
longer than six months. 

The District Court's jurisdiction arose under 28 U.S.C. 1345 and the 


Immunity Act, supra. This Court has appellate jurisdiction by virtue of 
2 U.S.C. 1291. 


STATEMENT OF THE CASE 


On February 7, 1962, appellant appeared before 2 grand jury in the 


District of Columbia pursuant to subpoena. Claiming his privilege against 


self-incrimination, he refused to answer 35 questions as to his identity 


26 


as an officer of the Communist Party, the identity of other Party officers 
and members, and the nature of various Party activities. (J.A. 1-3.) 

Under date of February 21, 1962, an attorney in the Department of Justice 
wrote appellant at his home address in New York City, stating that his appear- 
ance before the grand jury was again required on February 28, 1962 at 2 p.m. 
The letter further notified him that at 1:45 p.m. on February 2@, the United 
States Attorney for the District of Columbia would present to District Judge 
Holtzoff an application for an order pursuant to the provisicns of the In- 
munity Act. Enclosed with the letter was a copy of the application, Lacking 
the copy of the letter of approval from the Acting Attorney General which was 
attached as an exhibit to the original application. A copy of the letter to 
appellant, together with a similarly incomplete copy of the application, was 
also mailed to each of appellant's attorneys, one in New York City and the 
other in Washington, D.C. (J.A. 7-8.) 

Thursday, February 22, 1962, the day following the date of the letter of 
notification, was a legal holiday (Washingtonts Birthday) > The letter to 
appellant and the copies addressed to his attorneys were not delivered until 
February 23. Appellant was away from home on that date and did not see the 
letter or learn of its contents until his return on Sunday evening, February 
25. (JA. 7.) 

At the appointed hour on February 28, the United States Attorney for the 
District of Columbia presented the application to Judge Holtzoff (J. A. 16). 
The application, which was unverified, set forth the 35 questions which ap- 


pellant had refused to answer in his appearance before the grand jury on 


February 7. It alleged that the grand jury was inquiring into unspecified 
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violations of the Internal Security Act of 1950, 50 U.S.C. 781 et seq.; that 
in the judgment of the United States Attorney, appellant's testimony concern- 
ing the matters under inquiry was necessary to the public interest of the 
United States; and that the application was made with the approval of the 
Acting Attorney General. A letter from the Acting Attorney General expressing 
such approval was attached as an exhibit to the application. (J.A. 1-5.) 

Counsel for appellant opposed the application, orally and in writing, on 
the grounds (1) that the application failed to allege facts sufficient to 
authorize the entry of an order under the Act, (2) that an order under the 
Act may not lawfully be granted on an unverified application not supported by 
evidence, (3) that appellant was not given notice of the application as re- 
quired by law, and (4) that the Act as sought to be applied violates the First 
Amendment to the Constitution, due process of law, and the privilege against 
self-incrimination. (J.A. 6, 17-19.) 

Judge Holtzoff took the position that the proceeding wes ex parte, that 
appellant had no right to notice of the application or to be heard in opposi- 
tion, and that his counsel would be heard only as a matter of courtesy (J.A. 
17-19). The court thereupon overruled appellant's objections and signed the 
order directing him to testify (J.A. 20). 

Appellant then went to the grand jury room for further questioning. Later 
the same day, the United States Attorney reported to Judge Holtzoff that ap- 


pellant had declined to answer the questions put to him before the grand jury. 


(JeA. 22-23.) Thereupon, over appellant's objection, the court ordered ap= 


pellant to take the stand and directed one of the government attorneys to ask 


him the questions which he had just declined to answer before the grand jury 


(JeAe 23, 26). 

The government attorney then asked appellant each of the questions that 
were set forth in the application of the United States Attorney and about 
fifteen additional ones along similar lines. Appellant declined to answer, 
asserting his privilege against self-incrimination, his rights under the 
First Amendment and due process of law, and his belief that the order direc- 
ting him to answer was contrary to law.* The court directed appellant to 
answer each of the questions, and appellant again declined to do so. (J.A. 
20-37.) : 

Judge Holtzoff thereupon entered the order committing appellant until he 


should answer, but for not more than six months. (J.A. 38-39, 12.) 


STATUTE INVOLVED 


Paragraphs (c) and (d) of the Immmity Act of 1954, 68 Stat. 745, 18 


U.S.C. 3486(c) and (d), provide: 

(c) Whenever in the judgment of a United States attorney the testimony 
of any witness, or the production of books, papers or other evidence by any 
witness, in any case or proceeding before any grand jury or court of the 
United States involving any interference with or endangering of, or any plans 
or attempts to interfere with, or endanger, the national security or defense 
of the United States by treason, sabotage, espionage, sedition, seditious 
conspiracy, violations of chapter 115 of title 18 of the United States Code, 


*Appellant had given the same grounds for refusing to answer these questions 
when put to him before the grand jury the same afternoon (J.A. 24-25). 
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violations of the Internal Security Act of 1950 (64 Stat. 987), violations of 
the Atomic Energy Act of 1946 (60 Stat. 755), as amended, violations of sec- 
tions 212 (a) (27), (28), (29), or 21 (a) (6), (7), or 313 (a) of the 
Immigration and Nationality Act (66 Stat. 182 - 186: 204 - 206; 240 - 241), 
and conspiracies involving any of the foregoing, is necessary to the public 
interest, he, upon the approval of the Attorney General, shall make applica- 
tion to the court that the witness shall be instructed to testify or produce 
evidence subject to the provisions of this section, and upon order of the 
court such witness shall not be excused from testifying or from producing 
books, papers, or other evidence on the ground that the testimony or evidence 
required of him may tend to incriminate him or subject him to a penalty or 
forfeiture. But no such witness shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter, or thing 


concerning which he is compelled, after having claimed his privilege against 


self-incrimination, to testify or produce evidence, nor shall testimony so 


compelled be used as evidence in any criminal proceeding (except prosecution 
described in subsection (d) hereof) against him in any court. 

"(d) No witness shall be exempt under the provision of this section from 
prosecution for perjury or contempt while giving testimony or producing 


evidence under compulsion as provided in this section." 


STATEMENT OF POINTS 
1. The court below erred in issuing the order requiring appellant to 
testify before the grand jury. 


2. The court below erred in denying appellant's motion to deny or dis~ 
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miss the application of the United States Attorney. 
3. The court below erred in issuing the order of commitment. 
4e The orders on appeal have been mooted or the case should be remanded 


by reason of subsequent events. 


SUMMARY OF ARGUMENT 
I. 

In an Immunity Act proceeding, the District Court must determine whether 
all statutory prerequisites have been met for the issuance of an order direc- 
ting testimony. The Immunity Act expressly provides that it is applicable 
only to grand jury proceedings involving interference with or endangering of, 
or plans or attempts to interfere with or endanger, the national security or 


defense by means of certain specified offenses, including violations of the 


Internal Security Act. This textual requirement is fortified by the Con- 


gressional Committee reports. 

The United States Attorney, however, did not allege, nor did the District 
Court find, that the grand jury proceeding involved any actual or planned 
interference with or endangering of the national security or defense. All 
that was alleged and found was that the grand jury was investigating viola- 
tions of the Internal Security Act. This was not compliance with the Inmunity 
Act. 

Nor can it be assumed that every violation of the Internal Security Act 
endangers the national security or defense. On the ance many violations 
clearly would not do so. | 


The United States Attorney may not now assert that the! grand jury investi- 
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gation involved violations of section 7(h) of the Internal Security Act, 
which requires officers of a Communist—action organization to register the 
organization. No such showing or assertion was made to the District Court, 
which has the fact-finding function, nor did appellant have an opportunity in 
the District Court to controvert the claim that such violations endangered 


the national security. 


II. 

On March 15, 1962, the grand jury here involved indicted Hall and Davis, 
alleged to be the general secretary and national secretary, respectively, of 
the Communist Party, for failing to register the Party. If, as the United 
States Attorney represents, non-registration of the Party was the basis for 
his application, it now appears that the grand jury has successfully completed 
its investigation and the case is moot. 

Moreover, the indictment of Hall and Davis vitiates the representation 
of the United States Attorney, and the approval of the Attorney General, that 
appellant's testimony was necessary in the public interest. It now turns out 
that the grand jury was able to act without appellantts testimony. If the 
case is not moot, a remand is required for a reappraisal by the United States 


Attorney and the Attorney General of the need for appellant's testimony. 


III. 


The District Court granted the application without requiring any verifi- 


cation and without taking evidence. This violated Rule 43(c) of the Federel 


Rules of Civil Procedure, made applicable by Rule 81(a)(3). The procedure 
also infringed the judicial role of the District Court and lacked the safe- 


8. 


guards which Congress intended to provide against ill-advised grants of 
immunity. | 
Iv. 
The notice given to appellant did not comply with Civil Rule 6, nor 
with the requirement, independent of the Rules, that a witness must be given 


reasonable notice of an Immunity Act application. 


Vv. 

A. The orders coerce appellant into admissions of officership and 
membership in the Communist Party. Such admissions would emrose him to the 
civil disabilities imposed on members of the Communist Party by the Internal 
Security Act, now that the registration order against the Party has become 
final, The rights and privileges denied Communists by the Internal Security 
Act are part of their liberty and property protected by due process. To 
coerce a confession of Party membership which will automatically result in 
deprivation of these rights and privileges is as mich a violation of due 
process as to coerce a confession of crime. 

Nor is the coercion of such an admission justified by any interest of 
the government. The questioning of appellant reveals that the government 
already has ample evidence of officership in the Communist Party, 

B. (1) A person may be required to answer questions ecocenmne his 
connections with the Communist Party only where the governmental interest in 
the answers outweighs the individual interests protected by the First Amend- 


ment. Here there is nothing to balance against appellant ts interest in silence 


other than the unsworn, unsupported allegation of the United States Attorney 
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that in his judgment appellant*s admissions are necessary to the public 
interest of the United States. 

(2) The First Amendment protects an individual against being compelled 
to inform on his political associates. Appellant's interest in not being 
a political informer is not outweighed by any governmental necessity. The 
indictments of Hall and Davis reveal that the government is already satisfied 
that it can prove the identity of the officers of the Communist Party. The 
government has also stated that the officers of the Party have never attempted 
to conceal their membership. 

Finally, by seeking to compel appellant te identify the officers of 
the Commmist Party, the government is in effect attempting to secure the 
information required for a registration statement under the Internal Security 
Act. Yet the Supreme Court has reserved decision on whether this requirement 


of the Act can be constitutionally enforced. 


ARGUMENT 


I. 


The order directing appellant to testify under the Immnity 
Act_was erroneous’ and invalid because there was no allegation, 
showing or finding that the grand jury was investigating any 
interference with or endangering of, or plans or attempts to 


interfere with or endanger, the national security or defense. 
It is the duty of the District Court in a proceeding under the Immunity 


Act "to ascertain whether the statutory requirements are complied with by the 


grand jury, the United States Attorney, and the Attorney General. Ullmann 


ve United States, 350 U.S. 422, 434. As stated in In re Ullmann, 128 F. Supp. 


617, 625: 

In the present statute the Court is empowered to 
order the witness to answer whenever it appears that 
the conditions of the grant of immunity, as specified 
in the statute and as outlined above, exist. Thus the 
court must be satisfied that (1) the grand jury or court 
proceeding relates to investigations in cases involving 
matters enumerated in Section (c)... ." 

The rule that the court must ascertain whether the statutory requirements 
have been complied with was violated by the court below. For the United 
States Attorney failed to allege or show, and the court failed to find, that 
the grand jury proceeding was of the kind specified in the Immunity Act. 

The Act authorizes the entry of an order instructing a witness to testify 
before a grand jury only in cases where the grand jury proceeding involves 
tany interference with or endangering of, or any plans or attempts to inter- 
fere with or endanger, the national security or defense of the United States 
by means of certain specified offenses, including violations of the Internal 
Security Act. Thus, the jurisdiction of the District Court to enter an order 
under the Act depends upon the fact that the grand jury is investigating a 
matter which involves a threat to the national security or defense. 

This appears not only from the text of the Act, but also from the Con- 
gressional Committee reports. See, e.g., the following passages from House 


Report No. 2606, 83rd Cong., 2d Sess. (2 U.S.C. Cong. & Admin. News, 83rd 


Cong., 2d Sess., 1954, p. 3059): 


"The committee substitute is restricted, however, to investigations 
and criminal proceedings which relate to plans or attempts to en- 
danger or interfere with the national defense or security by certain 
specified crimes of a subversive nature, for example, espionage, 
sabotage, treason, sedition or the overthrow of the Government by 
force or violence." (P. 3060.)# 


#Page references are to U.S.C. Cong. & Admin. News. 


ll. 
tSubsection (c) pertains to proceedings before grand 

juries and covrts involving interference with and endangering 

the national security or defense by specifically enumerated 

crimes of a subversive nature.tt (P. 3066.) 

Since the pendency of a grand jury investigation of a matter involving 
@ threat to the national security or defense is a prerequisite to the entry 
of an order under the Act, it was incumbent on the United States Attorney to 
show and the court to find the existence of this fact. However, they failed 
to do so. There was no allegation or showing by the United States Attorney 
and no finding by the court below, either factual or conclusory, that the 
grand jury proceeding involved any interference with or endangering of the 
national security or defense. 

All that the application alleged (J.A. 1), and all that the court below 
found (J.A. 9), was that "the grand jury was then and there inquiring into ~ 
matters involving violations of the Internal Security Act of 1950. Neither 
the application nor the order even specified the statutory sections involved 
or described the nature of the violations which were under inquiry. This is 
not compliance with the Act. For, as we have shown, the Act is not applica- 
ble to every grand jury investigation of violations of the Internal Security 
Act but only to investigations of those violations which involve interference 
with or endangering of the national security or defense. 


The proceeding in the court below cannot be validated on the theory that 


every violation of the Internal Security Act ipso facto endangers the national 


security or defense. If this were so, the limitation of the Act making it 
applicable only to those grand jury investigations "involving any interference 
with or endangering of, or any plans or attempts to interfere with or endanger, 


the national security or defense™ would be a redundancy. Moreover, as the 


12. 
repeated references to this limitation in the Congressional Committee reports 
show, it was advisedly and deliberately adopted. Accordingly, even in the 
Ulimann case, supra, where the grand jury was investigating wartime espionage, 
the application alleged that the grand jury "was inquiring into matters in- 
volving the interference with and the endangering of, and plans and attempts 
to interfere with and endanger, the national security and defense of the United 
States by espionage and conspiracy to commit espionage in time of war.tt See 
Transcript of Record in the Supreme Court, No. 58, Oct. Term, 1955, pe 1; 
350 U.S. 422, 42h- 

Furthermore, in contrast to the situation in Ulimenn, it is clear that 
many violations of the Internal Security Act would not endanger the national 
security even remotely. For example, section 5 of that act, 50 U.S.C. 784, 
makes it a crime for a member of an organization which has been finally 
ordered to register as a Communist—action organization to hold employment in 
any labor organization. Obviously, a violation of this section involving non- 
sensitive employment (e.g., a janitor for a musicians? union) poses no threat 
to the national security. Again, the national security could not be endangered 
by a violation of the passport sanction of the Internal Security Act (sec. 6, 


50 U.S.C. 75) by a person who travelled abroad for some innocent purpose 


(e.g., to comfort a dying parent). Nor would the national security be 


threatened by a violation of the labelling requirement of the statute (sec. 
10, 50 U.S.C. 789) by the dissemination of unlabelled documents of innocent 
content (e.g., the Declaration of Independence or the dissenting opinion of 
Mr. Justice Black in Communist Party v. S.A.C.B., 367 U.S. 1). A like 


situation would obtain in the case of a violation of section 8 of the statute, 


33. 
50 U.S.C. 787, by the failure of an individual to register as a member of a 
Communist—action organization, the organization having failed to register 
his name. 

In opposing appellant's motion in this Court for a stay pending appeal, 
the United States Attorney argued that the finding of sec. 2(15) of the In- 
ternal Security Act, 50 U.S.C. 781(15), establishes that every violation of 
that act endangers the national security. Section 2(15) states that the 
‘Communist organization in the United States'* presents "a clear and present 
danger to the security of the United Statest and makes it necessary that 
Congress “enact appropriate legislation recognizing the existence of such 
world-wide conspiracy and designed to prevent it from accomplishing its 
purpose in the United States." 

Obviously, these recitals, enacted in September 1950, cannot dispense 
with the judicial function of the District Court under the Immunity Act of 
determining in February, 1962 whether the specific violations of the Internal 
Security Act under investigation by the grand jury do, in fact, endanger the 
national security under conditions then current. And as the examples cited 
above establish, the District Court would be bound to find that many viole- 


tions of the Internal Security Act are totally unrelated to the national 


security. There is nothing to the contrary in Communist Party v. S.A.C.B., 


367 U.S. 1, since the Court's scrutiny of the Internal Security Act was 
limited exclusively to the provisions of section 7, 50 U.S.C. 786, requiring 
the registration of organizations as Communist-action organizations when 
ordered to do so by the Subversive Activities Control Board. 


In opposing appellant's application for a stay pending appeal, the United 
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States Attorney represented to this Court that the grand jury investigation 

in fact involves violations of section 7(h) of the Internal Security Act, 50 
U.S.C. 786(h), which requires the officers of a Communist-action organization 
to register the organization upon the failure of the organization to register 
in response to a final order of the Subversive Activities Control Board. 

The United States Attorney argued that violations of this peoriotor of the 
statute, per se, endanger the national security. 

The attempt of the United States Attorney to supply a factual justifica~ 
tion for the issuance of the order under the Immunity Act eons too late. It 
is the District Court, not this Court, which the Act charges with the duty of 
ascertaining whether the prerequisites to the issuance of an order compelling 
testimony have been satisfied. Accordingly, the required showing must be 
made to that court and it must find that the prerequisites have been satisfied. 
Since there was no such showing and no such finding below, the order is in- 
valid. The invalidity cannot be cured by asking this Court to assume the 
task of fact-finding which the Immunity Act confided to the Court below. 

Furthermore, appellant would be prejudiced by permitting the United 
States Attorney to make the showing in this Court that he failed to make 
below. For Erne deprived of the opportunity of controverting the 
factual premise which, it is now argued, validates the order. Had the United 
States Attorney shown in the District Court that the grand jury investigation 
involved violations by officers of the Communist Party of the registration 
provisions of section 7(h) of the Internal Security Act and alleged that it 


was these violations which endangered the national security, appellant might, 


for example, have shown by affidavit or otherwise that the present Attorney 
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General has publicly stated that the Communist Party of the United States is 
not a danger at all but "ta windmill,’ virtually powerless to hurt the govern- 
ment .'%* 
Finally, the United States Attorney's reliance on alleged violations of 
the registration provisions of section 7(h) of the Internal Security Act to 


supply the requisite danger to the national security is misplaced. The four 


dissenting Justices in Commmist Party v. S.A.C.B., supra, held (at 137 - 202) 


that the registration requirements of the Act were invalid because they could 
not constitutionally be enforced. The majority held (at 106) merely that the 
question whether these requirements could be enforced was premature. Accor- 
dingly, there is a likelihood, to say the least, that the violations of the 
Internal Security Act on which the United States Attorney now relies cannot 
constitutionally be punished. Obviously, investigation of violations of an 
unenforceable statute cannot supply the basis for an order under the Immunity 


Act. 


*Washington Daily News, Mar. 7, 1962. In similar vein, the Attorney General 
stated on March 14, 1962: "I have been questioned increasingly by Americans 
in recent months about whether the Communist Party poses a danger internally 
for the United States. I have answered that as a political party it has no 
strength; that the Commmist Party of the United States, being directed and 
dominated by the Soviet Union, is capable of stirring up trouble at times 
and, therefore, bears vigilant watching — A job being done superbly by 

the FBI. Department of Justice release of excerpts from remarks before 

the Business Council. 
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II. 


Action of the grand jury during the pendency of the appeal 
has mooted the case or at least requires a remand. 


There is a further reason why the orders appealed fron, even if otherwise 
valid, cannot be rescued by the belated representation of the United States 
Attorney that the grand jury was investigating failure of the officers of the 
Communist Party to register that organization in violation of section 7(h) of 
the Internal Security Act. 

Cn March 15, 1962, the grand jury before which appellant had been ordered 
to testify returned indictments against Gus Hall and Benjamin J. Davis, Jr., 
alleging that they are respectively the general secretary and the national 
secretary of the Commmist Party, and charging them with violations of section 
7(h) because of their failure to register and file a registration statement 
for the Communist Party. District Court Criminal Nos. 228-62 and 229-62. 
Accordingly, it appears that the grand jury has successfully completed the in- 
vestigation which, as the United States Attorney now representes was the basis 
for his application under the Immmity Act. Hence, there is no longer any 
occasion for appellant's appearance before the grand jury, and the case is moot. 

In any event, the return of the indictments against Hall and Davis vitie- 
tes the representation made by the United States Attorney in the application 
below that in his then judgment appellant's testimony was necessary in the 
public interest. For it appears from his representation to this Court that 
the basis for this judgment was the belief that appellant's testimony was 


required to identify the officers of the Communist Party for the purposes of 


an indictment under section 7(h). Yet, as the return of the indictments against 
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Hall and Davis shows, the grand jury has now sufficiently identified the 
officers without benefit of appellantts testimony. 

The Hall and Davis indictments also vitiate the Acting Attorney Generalts 
approval of the application. For his approval was obviously predicated on the 
same supposition as to the need for appellant's testimony that underlay the 
judgment expressed by the United States Attorney. 

Accordingly, if the case is not moot, a remand is required for a reap- 
praisal by the United States Attorney and the Attorney General of the need for 
appellant's testimony in the light of the action of the grand jury in returning 
the Hall and Davis indictments. 


III. 


The court below erred in entering the order under the Immunity 
Act_on an unverified application which was not supported by 


affidavit or evidence. 


Since the Immmity Act imposes a duty on the District Court to ascertain 
whether the prerequisites for the issuance of an order are present, the United 
States Attorney is required to make a showing in some acceptable form of the 
truth of the facts alleged in his application. 

The form in which such a showing must be made is prescribed by the Federal 
Rules of Civil Procedure, which are made applicable to a proceeding under the 
Immmnity Act by Rule 81(2)(3). The latter provides: 

"These rules apply (1) to proceedings to compel the giving 
of testimony or production of documents in accordance with 
@ subpoena issued by an officer or agency of the United 

States except as otherwise provided by statute or by rules 


of the district court or by order of the court in the 
proceedings. . . tt 
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Rule 7(b)(1) provides that, "tan application for an order shall be by 


motion.'* Rule 43(e) provides: 
mMWhen a motion is based on facts not appearing of 

record the court may hear the matter on affidavits presented 

by the respective parties, but the court may direct that the 

matter be heard wholly or partly on oral testimony or depositions." 

Here, since none of the matters alleged in the application of the United 
States Attorney appear of record, the Rules required him either to support his 
application by affidavits or by testimony. In the Ullmann icase, for example, 
the United States Attorney submitted an affidavit in support of his applica- 
tion, stating the nature of the investigation being conducted by the grand 
jury and the basis for his conclusion that the testimony of the witness was 
necessary in the public interest. See Ullmann Transcript of Record, supra, 
pe 6.% i 

The necessity that the District Court act on evidentiary material and not 
the mere say-so of the United States Attorney also arises out of the fact that 
as Ullmann v. United States holds, the Court has a Joaiciel, not merely admin- 
istrative, role under the Immunity Act. | 

The course prescribed by the Rules and observed in Ullmann was not follewed 
here. Instead, the order was entered on an unverified application, unsupported 
by affidavit or evidence. | 

The procedure below not only infringed the Rules and the judicial func~ 
tions, but lacked the safeguards which Congress plainly intended the Immunity 
Act to provide against hasty or ill-advised grants of immunity. Thus the House 


Report (H. Rep. 2606, supra, emphasis supplied) states: 


*This affidavit was submitted in compliance with a request of the district 
judge. See Ullmann v. United States, 350 U.S. 422, 425. 
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“The power to grant immmity is one of tremendous 
responsibility, the exercise of which must be guarded by 
discretion and wisdom. All possibility of abuse must be 
obviated lest it become a loophole for the escape from 
punishment of the guilty. (P. 3062.)* 


"The proposed substitute amendment provides careful and 
detailed procedures which obviate even the remotest possi- 
bility of tan immunity bath.'t (P. 306z.) 


"The mere recital of these required procedures /in Con- 
gressional committee investigations/ should clearly indicate that 
the possibility of an timmunity batht is definitely eliminated. 

"In cases before a grand jury or a court, similar precautions 
exist. In such instances, if a United States Attorney decides 
that in an authorized matter immunity should be granted to a 
witness who has claimed his privilege, that prosecutoy, having 
adjudged such testimony to be necessary in the public interest, 
must first obtain the approval of the Attorney General for such 
grant and then apply to the court for the necessary instruction 
of the witness to testify or produce evidence. All conditions 


must _be complied with before the grant of immmnity can be given 
to the witness. 


In all cases where the bill authorizes a grant of immunity 
after privilege has been claimed, there are at least two other 


independent but interested parties who must concur in the grant 


of immunity in order to meet the requirements of the bill. 
(P. 3065.) 


The record in this case makes clear that Judge Holtzoff did not act as 
an "independent party" or make a judicial determination on evidence that the 
requirements of the Act had been complied with. Instead, he issued the order 
on the unverified, unsupported and winformative say-so of the United States 
Attorney after a perfunctory hearing where the application was granted as a 
fifteen minute preliminary matter and where appellant and his counsel were 
regarded as interlopers. 

IV. 
The court below erred in not requiring the United States Attorney 


to give adequate notice of his lication for an order under the 


Inmmity Act. 
As we have seen, supra, the Federal Rules of Civil Procedure are 


*Page references are to U.S.C. Cong. & Admin. News, supra. 
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applicable to proceedings under the Immmity Act. Accordingly, the United 


States Attorney was required to give appellant the notice of his application 


provided for by Rule 6 in the case of motions. 

There was no compliance with Rule 6 in this case. An incomplete copy of 
the application with notification of the February 28 hearing was mailed to 
appellant and his counsel on Wednesday, February 21. A holiday and a Sunday 
intervened between the date of mailing and the date for the hearing. (J.A. 
7-8.) Under the Rules, appellant was entitled to notice of five days, ex- 
cluding the holiday and Sunday, and three additional days because the notice 
was mailed. Rule 6(a), (d) and (e). Thus, if the Rules ‘had been complied 
with, the hearing could not have taken place before March 5, 1962, five deys 
after it was held. 

Even without reference to the Federal Rules, reasonable notice of the 
application was a requisite, as this Court held in In re McElrath, 101 App. 
DeCe 290, 295, 248 F. 2d 612, 617. Notice given over a holiday week-end 
obviously did not meet this condition. McElrath also conclusively demon- 
strates the error of the District Court's assumption that an Immunity Act 
proceeding is ex parte. Moreover, the proceeding must be adversary to 
invoke judicial power under the case or controversy rule (I. C. C. v. Brimson, 
154 U. S- 447; Ullmann v. United States, supra), and it cannot be adversary 
without notice and service requirements. 


Ve 


The Immunity Act, as applied below is unconstitutional. 


A. Due process and the privilege against self-incrimination. 
Among the questions which appellant refused to answer when directed to 


do so by the court below were the following (J.A. 28-29): 
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m. Isn't it a matter of public record that you are the 
national organizational secretary of the Communist Party? 


"Q. What are your duties as the National Organizational 
Secretary of the Communist Party?" 


"Q. Which convention was it that you were elected to the 

National Committee of the Communist Party, USA as a 

member-at—large? 
All of the remaining questions (J.A. 27-37) were designed either to have 
appellant identify himself as an officer of the Commmist Party or to elicit 
information which he could have only if he were an officer. Accordingly, 
the effect of the order committing appellant for contempt is to coerce him 
into admissions of officership and membership in the Commmnist Party. 

Such admissions, if made, would subject appellant to all of the civil 
sanctions and disabilities which the Internal Security Act imposes on members 
of an organization which has been finally ordered to register as a Comnunist- 
action organization. See Communist Party v. S.A.C.B., supra. Accordingly, 
appellant would be barred from employment by the federal government, defense 
facilities, or labor organizations; denied the right to travel abroad; sub- 
jected to possible deportation or denaturalization, and required to register 


himself publicly as a member of the Communist Party. See, Internal Security 


Act, secs. 5, 6, 8, 50 U.S.C. 784, 785, 787; Immigration and Nationality Act, 
secs. 241, 340, 8 U.S.C. 1251, 1451. 


Ulimann v. United States, supra, was decided before the sanctions of the 
Internal Security Act became operative against members of the Commmist Party. 
However, the Court held (at 430-431) that the Immunity Act did not afford 
immunity against the then existing job, travel and other civil disabilities 


imposed on Commmists, but gave protection only against a sanction .. . that 
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is criminal in nature." Ullmann further held (at 438) that the Act, as so 


construed, is co-extensive with the privilege because the: latter's "sole 
concern is, as its name indicates, with the danger to a witness forced to 
give testimony leading to the infliction of "penalties affixed to the criminal 
acts . . - ' Boyd v. United States, 116 U.S. 616, 634.7 | 

Although we believe that the holding in Ullmann on the scope of the 
privilege is incorrect, particularly when applied to the sanctions of the 
Internal Security Act, we do not argue that question in this Court. However, 
the Inmunity Act as applied in the context of these sanctions also presents a 
due process question which was not presented or considered in Ullmann. 

"The Constitution of the United States stands as a bar against the con- 
viction of any individual in an American court by means of @ coerced con=- 
fession.* Ashcraft v. Tennessee, 322 U.S. 143, 155. This bar is imposed not 
only by the privilege against self-incrimination but also by due process. 
Brown ve Mississippi, 297 U.S. 278, 285. | 

The rights and privileges which are now denied to menbers of the Com 
munist Party by the Internal Security Act are a part of their tliberty and 
property," protected by due process. Wieman v. Updegraff : 344 US. 183; Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123; Kent v. Dulles, 357 
U.S. 116, 125; Schware v. Board of Bar Examiners, 353 U.S. 232, 238-39. 
Accordingly, to coerce a confession of membership in the Communist Party which 
will automatically result in the denial of these rights and privileges is as 


much a violation of due process as to coerce a confession of crime.* 


“#In the case of a confession of crime, the due process issue may be raised at 
the trial when the confession is offered in evidence. Here, however, the denial 
of appellant*s employment and passport rights would follow from a confession 

of membership without any further judicial proceeding. Hence, appellant's only 
opportunity to secure an adjudication of the due process issue is in this pro- 
ceeding. 
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Furthermore, the coercion of an admission from appellant which will 
result in the forfeiture of his rights cannot be justified by any interest 
of the United States that requires protection. For it appears from the 
questions put to appellant that the government has independent evidence of 
his membership and officership in the Communist Party. The questions assume 
that appellant is organizational secretary of the Party and that this "is a 
matter of public record't (LA, 28,33 ). Again, it appears (J.A.37) that the 
government is in possession of documentary evidence that in 1956, appellant 
had been a Party official for more than twenty-five years. Therefore, even 
if some undisclosed governmental interest requires the government to know 
whether appellant is a member or officer of the Communist Party, that interest 
is fully satisfied without the necessity of coercing an admission from him. 
The fact that such proof is available and could be used to enforce the civil 
sanctions of the Internal Security Act against appellant even without an 
admission of membership from him does not, of course, furnish any due process 
justification for coercing the admission. Cf. Blackburn v. Alabama, 361 U.S. 
199, 206. 

Be The First Amendment. 


As we have seen, the questions which appellant was ordered to answer 


were designed (1) to secure an admission of his officership and membership in 


the Communist Party and (2) to have him identify his supposed associates in 
the Party. In both asp®cts, the order violates the First Amendment. 

(1) A person may be required to answer questions concerning his con- 
nections with the Communist Party only where the governmental interest in the 


answers — cutweighs the individual interests protected by the First Amendment. 


2h, : 
Barenblatt v. United States, 360 U.S. 109. On the facts of that case, the 
Court found that the individual interests at stake were subordinate to the 
overriding interest of Congress in legislating to protect the national 
security. : 

Here, in contrast, there is nothing to "balance against the interest 
of the appellant other than the unsworn and unsupported sBegation of the 
United States Attorney that appellantts self-identification as a member and 
officer of the Communist Party was, in the judgment of the prosecutor, 
Tnecessary to the public interest of the United States." Furthermore, as we 
have shown, it appears from the questions which sought to elicit an admission 
of appellant's officership in the Party that the government already possessed 
evidence of the fact and hence had no legitimate interest of any kind in 
coercing corroboration from appellant. | 

(2) The Barenblatt case, supra, at 215, reserved the question as to the 
power to compel a witness before a Congressional Comittee to identify Party 
members other than himself. This question has been presented to the Supreme 


Court in Whitman v. United States, No. 10, Oct. Term, 1961, argued and await~ 


ing decision, and Silber v. United States, No. 454, Oct. Term, 1961, awaiting 


argument. 

We submit that the First Amendment's protection of soce and associa- 
tion protects an individual against being compelled to inform on his political 
associates. It cannot be seriously contended on the facts of the present 
case that appellant's interest is outweighed by any need of the government 
to obtain his identification of the officers of the Corrs’ Party. For 
as the indictments of Hall and Davis reveal, the government is already 
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satisfied that it can prove that they are the general secretary and the 
national secretary, respectively, of the Party.* 

Furthermore, the government itself has recently stated in defending the 
pending indictment of the Communist Party for failure to register under the 
Internal Security Act: 

". . . as both the Court of Appeals and the Supreme Court 
observed in the Party case, the officers of /the Communist 
Party/ have never attempted to conceal their membership. 
Indeed, the Court can certainly take notice of the fact 
that after the decision of the Supreme Court was announced 
the leaders of the Party made public statements of their 
intentions to defy the Board's order.t* (Government's 
Points and Authorities in Opposition to Motion to Dismiss 
in United States v. Communist Party, Dist. Ct., D.C., 
Crim. No. 1010-61, p. 10. 

Finally, in seeking to compel appellant to identify the officers of the 
Communist Party, the government is attempting to secure information which is 
required by 4 registration statement under section 7 of the Internal Security 
Act, 50 U.S.C. 786(d)(2). The Supreme Court, however, has reserved decision 


on whether the requirements of section 7 can be constitutionally enforced 


against the Party or its officers. Communist Party v. S.A.C.B., supra. 


So, under the guise of securing en indictment which will present the 
question which the Supreme Court has reserved, the government is attempting 
to compel an alleged Party officer to furnish the very information which the 
courts may decide that he cannot constitutiorially be required to furnish 


under the Internal Security Act. Certainly the governmental interest in such 


*Among the questions which appellant was directed to answer were whether 
Hall and Davis were presently general secretary and national secretary. 
¢( JAe 32; 33). 
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a use (or abuse) of the Immnity Act does not outweigh appellant's consti- 


tutionally protected interest against being compelled to become an informer. 
Conclusion 


The orders appealed from should be reversed. 


Respectfully submitted, 


John J. Abt, 
320 Broadway, | 
New York City, N. Y. 


Joseph Forer, 
711 1,th Street, N. W., 
Washington, D. C. 


Attorneys for Appellant. 
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Nos. 16,892 and 16,893 
COUNTERSTATEMENT OF QUESTIONS PRESENTED’ 


In the opinion of the appellee the questions presented are: 

1. Whether the District Court was required to make an 
independent determination that a Grand Jury investigation 
of possible violations of the Internal Security Act of 1950 in- 
volved interference with or endangering of the national security 
or defense in view of the legislative findings of the Internal 
Security Act and the language and structure of Subsection (c) 
of the Immunity Act. 

2. Whether the application was required to be verified in 
the absence of a provision requiring such verification in the 
Immunity Act. 


3. Whether Rule 6 of the Federal Rules of Civil Procedure 
is applicable in an immunity proceeding or whether notice and 


service of the application need only be reasonable to the pur- 
pose of the hearing. 


4. Whether the contempt proceedings herein violated any 
right under the First Amendment or the privilege against self- 


2 Appellant presents as his sixth question: “Whether, upon a witness’ 
failure to testify in compliance with an order under the Immunity Act, 
he may be interrogated in the presence of the Court and held in contempt 
for failure then to answer, or whether he must be proceeded against for 
contempt on notice.*” He concludes his sixth question with the state- 
ment: “*In view of Broten v. United States, 359 U.S. 41, and Levine v. 
United States, 362 U.S. 610, we do not brief this question, but reserve it 
for possible submission to the Supreme Court.” To preclude any suggestion 
of waiver on the part of the appellee, we respectfully submit that there 
is no merit to the suggestion that appellant should have been proceeded 
against for civil contempt only on notice. As Chief Justice Warren stated 
in his dissenting opinion in Brown v. United States, 359 U.S. 41, 55 (1959) 
(dissenting opinion) : “after petitioner refused to answer the questions the 
judge might very properly have summarily committed the petitioner to jail 
for civil contempt until he answered the questions. Oriel v. Russell, 278 
U.S. 358, 363. See Gompers v. Bucks Stove ¢ Range Co., 221 U.S. 418, 442. 
This is not disputed. In such a proceeding the recalcitrant witness al- 
though summarily committed is said to carry the keys to jail in his own 
pocket. See In re Nevitt, 117 F. 448,461. * * °” 
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incrimination under the Fifth Amendment and whether the 
applicability to appellant of the so-called sanctions of the In- 
ternal Security Act of 1950 is a premature issue which should 
not be considered by the Court at this time. 

5. Whether the return of indictments against Gus Hall and 
Benjamin J. Davis has mooted the proceedings herein and 
whether the return of these indictments requires the case to be 
remanded for reconsideration by the United States Attorney 
and the Attorney General as to the present need for appellant’s 
testimony. 


Counterstatement of the case 
Summary of argument 
Argument 
Appellant was properly committed for civil contempt 
J. The Immunity Act of 1954 was properly invoked to compel 
appellant to testify and produce evidence concerning 
possible violations of the Internal Security Act of 1950... 
II. The application submitted to the District Court by the 
United States Attorney was legally sufficient. 

III. Appellant has not demonstrated prejudice with respect to - 
cither notice and service of the application or to the hear- 
ing had thercon 

IV. These immunity proceedings do not violate any right under 
the First Amendment or the privilege against self-incrimin- 
tion under the Fifth Amendment; the applicability of the 
so-called sanctions of the Internal Security Act of 1950 
(appellant’s “due process’ issue) is a premature issue 
which should not be considered by the Court at this time. 

V. This appeal has not been rendered moot; nor is there any 
reason to remand the case for reconsideration by the 
United States Attorney and the Attorney General 
Con:lusion 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 16,892 and 16,893 
In RE Purr Bart, APPELLANT 


APPEALS FROM ORDERS OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On April 20, 1953, the Subversive Activities Control Board, 
after hearing on a petition filed by the Attorney General of 
the United States, pursuant to Section 13(a) of the Internal 
Security Act of 1950,? made its determination that the Com- 
munist Party of the United States of America was 2 Com- 
munist-action organization within the meaning of the Act and 
ordered the Communist Party to register with the Attorney 
General in the manner prescribed by Section 7* of the Act. 
This order became final pursuant to the provision of Section 
14(b) (4) * of the Act on October 20, 1961, and notice to that 
effect was published in the Federal Register on October 21, 
1961. (26 Fed. Reg. 9923.) The Communist Party was 
thereby required by this Final Order of the Subversive Ac- 
tivities Control Board and by the Act to register and to file a 
registration statement as a Communist-action organization 


*The Act of September 23, 1950, Ch, 1024, 64 Stat. 998 (50 U.S.C. 792(a)). 

* 64 Stat. 993 (50 U.S.C. 786). 

*64 Stat. 1001 (50 U.S.C. 793(b)(4)). See Communist Party of the 
United States v. Subversive Activities Control Board, 367 U.S. 1 (1961), 
rehearing den, and mandate issued 368 U.S. 871 (Oct. 9, 1961). 
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with the Attorney General in the District of Columbia on or 
before November 20, 1961. The Communist Party was in- 
dicted by a Federal Grand Jury of the District of Columbia 
on December 1, 1961, on eleven counts of willfully and unlaw- 
fully failing to register.and on one count of failing to file a 
registration statement with the Attorney General of the United 
States in the District of Columbia and within the jurisdiction 
of the District Court of the District of Columbia as a Com- 
munist-action organization as required by Section 7 of the Act 
in violation of 50 U.S.C. 786 and 794.5 The Communist Party, 
through its Attorneys, on December 8, 1961, entered a plea of 
Not Guilty to this indictment and the case is now pending in 
the United States District Court for the District of Columbia. 
District Court Criminal No. 1010-61. 

A separate Grand Jury of the District of Columbia, the 
Grand Jury involved herein, on January 17, 1962, commenced 
an investigation of possible violations of Sections 5, 6, 7(h), 8, 
10 and 11 of the Internal Security Act of 1950 (Sections 784, 
785, 786(h), 787, 789 and 790 of Title 50, U.S. Code) and Sec- 
tions 2 and 371 of the Criminal Code, Title 18, U.S.C. Sec- 
tion 7(h) * provides that in the case of a failure on the part of 
any organization to register or to file any registration state- 
ment, it shall be the duty of the executive officer (or individual 
performing the ordinary and usual duties of an executive offi- 
cer) and of the secretary (or individual performing the ordi- 
nary and usual duties of a secretary) of such organization and 
of such officer or officers of such organization as the Attorney 
General shall by regulations prescribe to register for such or- 
ganization and to file such registration statement. No one 
has registered for or on behalf of such organization and no one 
has filed a registration statement for or on behalf of such 
organization. 

Tn a letter dated February 21, 1962, the Acting Attorney 
General advised the United States Attorney that it was his 
understanding that on February 7, 1962, Philip Bart appeared 
before a Grand Jury in the District of Columbia which was 
then inquiring into alleged violations of the Internal Security 
Act of 1950. The Acting Attorney General further stated that 


® Section 15 of the Act of September 23, 1950, 64 Stat. 1002. 
*50 U.S.C. 786(h). 
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it was his understanding that Philip Bart had refused to answer 
material questions on the ground of his privilege against self- 
incrimination afforded him by the Fifth Amendment to the 
United States Constitution. The Acting Attorney General 
concluded his letter to Mr. Acheson with the statement, “You 
have informed me that it is your judgment that the testimony 
of Philip Bart is necessary to the public interest. With this 
judgment I am in complete accord. You are, therefore, au- 
thorized to make application to the United States District 
Court for the District of Columbia for an order instructing 
the witness to testify and produce evidence pursuant to the 
provisions of the Immunity Act of 1954 (P.L. 600, C. 769, 
83d Cong. 2d Sess., Title 18, Sec. 3486, as amended).” (JA 5.) 

Appellant was then advised, by letter dated February 21, 
1962, that his appearance pursuant to a subpoena dated Janu- 
ary 30, 1962, was again required by the Federal Grand Jury 
investigating possible violations of the Internal Security Act 
of 1950, Grand Jury Room No. 1, United States Court House, 
John Marshall Place, Washington, D.C., on the 28th day of 
February 1962 at two o’clock in the afternoon. By this same 
letter, appellant was furnished a copy of the application herein 
(JA 1-4) and notified that this application for an order, pur- 
suant to the provisions of the Immunity Act of 1954, as 
amended, Title 18, United States Code, Section 3486, would 
be presented by the United States Attorney for the District of 
Columbia to the Honorable Alexander Holtzoff, United States 
Court House, John Marshall Place, Washington, D.C., on the 
same date, at 1:45 o’clock in the afternoon, or as soon there- 
after as counsel could be heard. (JA8.) <A copy of the letter 
to appellant was also mailed to each of appellant’s attorneys, 
one in New York City and the other in the District of 
Columbia. 

Thereafter, on February 28, 1962, Mr. Acheson, as United 
States Attorney for the District of Columbia, made application 
to the United States District Court for the District of Columbia 
for an order instructing Philip Bart, the appellant, to testify 
pursuant to the provisions of the Immunity Act of 1954. In 
this application, Mr. Acheson alleged that Philip Bart, the 
appellant, was subpoenaed to appear and did appear on the 
7th day of February 1962 before a duly constituted Grand Jury 
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of the District of Columbia. The application stated that this 
Grand Jury was then and there inquiring into matters involv- 
ing violations of the Internal Security Act of 1950 in the Dis- 
trict of Columbia and elsewhere. The application related 
that this Grand Jury had asked Philip Bart, the appellant, 
certain questions, among others, thereafter set forth in the 
application, relating to the above matters. Mr. Acheson stated 
in his application that in his judgment, as United States At- 
torney for the District of Columbia, the testimony of Philip 
Bart, the appellant, concerning the matters under inquiry and 
his responses to the questions set forth in the application are 
necessary to the public interest of the United States. Mr. 
Acheson advised the Court that this application was made 
with the approval of Byron R. White, Acting Attorney General 
of the United States, and that a copy of the letter from the 
Acting Attorney General expressing such approval was at- 
tached to the application as Exhibit “A”. Mr. Acheson con- 
cluded his application with a request, as United States 
Attorney for the District of Columbia, that the Court order 
Philip Bart, the appellant, to answer the questions set forth in 
the application and to testify and produce evidence relating to 
the matters under inquiry, pursuant to the provisions of the 
Immunity Act of 1954, Title 18, US.C., Section 3486, as 
amended. (JA 1-5.) 

This application was received by the District Court, Holtz- 
off, J., who stated that the Court was of the opinion that it 
had little if any discretion in the matter, provided the showing 
was made that the case falls within the confines of the statute. 
The Court observed that the United States Attorney had made 
such a showing. (JA 17; Tr. 2-3.) The Court then received 
the appellant’s opposition to the application and permitted his 
counsel to make an argument in his behalf. Thereafter, the 
Court entered an order granting the application of the United 
States Attorney. (JA 9-10, 20; Tr. 6.) 

Mr. Bart, the appellant, returned to the Grand Jury Room 
in accordance with the order of the Court and refused to 
answer the questions propounded to him before the Grand 
Jury and to testify and produce evidence with respect to the 
matters under inquiry before the Grand Jury involving viola- 
tions of the Internal Security Act of 1950. Thereupon, the 
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Foreman of the Grand Jury, being represented by the United 
States Attorney, requested the Court to command the appear- 
ance of Mr. Bart, the appellant, and propound to him in court 
the questions which had been put to appellant in the Grand 
Jury and which appellant had again refused to answer. (JA 
22; Tr. 15.) Thereupon, Mr. Bart took the stand and refused 
to answer each of the questions previously put to him, although 
directed specifically by the Court to answer each such question. 
(JA 26-38; Tr. 17-35.) 

Following his refusal to answer the questions put to him, 
the United States Attorney made application for an order 
that appellant be committed for civil contempt until such 
time as he answers the questions which had been propounded 
to him, with whatever time limit the Court deemed proper. 
Thereupon, the Court committed the appellant to the custody 
of the United States Marshal for the District of Columbia 
until he answers the questions, but for a period not exceeding 
6 months. (JA 12-13, 39; Tr. 36.) The Court stayed appel- 
lant’s commitment for 48 hours to permit him to apply to the 
United States Court of Appeals for further relief. (Tr. 39-40.)’ 

Appeals to this court were taken from both orders on Feb- 
ruary 28, 1962. They are here captioned as In re Philip Bart, 
Numbers 16,892 and 16,893. (JA 11, 14.) 


SUMMARY OF ARGUMENT 
Appellant was properly committed for civil contempt 
I 


The Immunity Act of 1954 was properly invoked to compel 
appellant to testify and produce evidence concerning possible 
violations of the Internal Security Act of 1960. The Immu- 


*On March 1, 1962, appellant applied to this Court for a stay of the 
commitment pending appeal. That same day this Court, «ua sponte, stayed 
the commitment pending its further order. On March 6, 1962, this Court, 
after hearing argument on the application for stay, dissolved the tem- 
porary stay and denied a stay pending appeal. On March 7, 1962, appel- 
lant surrendered to the United States Marshal of the District of Columbia. 
Thereafter, appellant applied to the Chief Justice of the Supreme Court 
of the United States for stay of commitment pending appeal, which stay 
was granted on March 13, 1962, and appellant was released from custody 
on bail. 
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nity Act is applicable to every Grand Jury investigation of 
possible violations of the Internal Security Act of 1950. The 
District Court is not required to make an independent deter- 
mination as to whether possible violations of the Internal 
Security Act involve interference with or endangering of the 
national security or defense. This is a determination which 
has already been made in the affirmative by the Congress and 
is not the proper subject for litigation in an immunity 
proceeding. 
II 


The application submitted to the District Court by the 
United States Attorney was legally sufficient. There is no 
requirement in the Immunity Act that the application be 
verified. There is no requirement that the application or the 
United States Attorney’s determination that the testimony of 
the witness is necessary to the public interest be supported by 
evidence. There is no requirement of a showing of good cause. 
The United States Attorney is a member of the bar of the 
District Court, which is an adequate safeguard for the bona 
fides of his representation to that court. The Immunity Act 
requires no more. Rules 43(e) and 81(a@) (3) of the Federal 
Rules of Civil Procedure are not applicable to immunity 
proceedings. 

lil 


Appellant has not demonstrated prejudice with respect to 
either notice and service of the application or to the hearing 
had thereon. The Immunity Act does not explicitly require 
notice or service of the application nor does it require a hearing. 
Appellant, however, received adequate notice and service of 
the application and was afforded a hearing thereon. Rule 6 of 
the Federal Rules of Civil Procedure is not applicable to an 
immunity proceeding. At most, notice and the opportunity to 
be heard need only be adequate to the purpose. Inadequacy 
cannot be presumed and absent a showing of prejudice, which 
has not been demonstrated here, no cause for reversal exists. 
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IV 


These immunity proceedings do not violate any right under 
the First Amendment or the privilege against self-incrimina- 
tion under the Fifth Amendment; the applicability of the 
so-called sanctions of the Internal Security Act of 1950 (appel- 
lant’s “due process” issue) is a premature issue which should 
not be considered by the Court at this time. When the Su- 
preme Court held in the Communist Party case, relative to the 
First Amendment, that Congress may constitutionally seek 
the information required by the Internal Security Act of 1950, 
the Supreme Court necessarily held that it was not a violation 
of the First Amendment to compel the disclosure of such infor- 
mation. This conclusion is consistent with the other decided 
First Amendment cases relative to disclosure of Communist 
activities. The Immunity Act completely compensates appel- 
lant for the loss of his Fifth Amendment privilege. The appli- 
cability of the so-called sanctions of the Internal Security Act 
to appellant is not before the Court. The time to decide 
whether such sanctions may be applied to appellant after a 
grant of immunity to him is when the Government attempts to 
punish appellant for an alleged violation of a sanction. Until 
that time, such issue is premature and not a proper subject 
for consideration by this Court. 

Vv 

This appeal has not been rendered moot; nor is there any 
reason to remand the case for reconsideration by the United 
States Attorney and the Attorney General. Appellant’s sug- 
gestion of mootness is premised on the invalid assumption that 
under the statute and regulations Gus Hall and Benjamin J. 
Davis are the only possible violators of Section 7(h) of the 
Internal Security Act of 1950. This is a factual determination 
and appellant cannot refuse to give testimony which would 
aid in determining these facts and at the same time urge 
mootness on the ground that the Government has “sufficiently 
identified the officers” because two of them have been indicted. 
The Grand Jury may continue, and is continuing, the inves- 
tigation as to the other violators. Even as to the individuals 
Hall and Davis, a Grand Jury is not precluded from con- 
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tinuing the investigation after the return of an indictment 
and subsequently again indicting for the same offense. More- 
over, each day of failure on the part of an officer obligated 
under Section 7(h) of the Act to register for and on behalf 
of a Communist-action organization is a separate offense. 
Appellant’s testimony is relevant for each day between De- 
‘ember 1, 1961, and March 15, 1962, not included in the 
indictment and for the whole period of time subsequent to 
March 15, 1962, wherein Hall and Davis and the other respon- 
sible officers have not performed their obligations under the 
Act. There is nothing to require remand and in the absence 
of a request for reconsideration by the United States Attor- 
ney or the Attorney General, no cause for remand exists. 


ARGUMENT 


Under familiar principles, the first of the two orders of the 
Court below—the order directing appellant to appear and tes- 
tify pursuant to the Immunity Act of 1954—is not a final 
or appealable order. The proceedings did not terminate in 
a final or appealable order, so far as this appellant is con- 
cerned, until he followed the recourse that was still open to 
him at the time of the order. This recourse was to refuse to 
answer the questions and to be in contempt of court, and to 
contest his commitment for contempt of court. Cobbledick v. 
United States, 309 U.S. 323 (1940). Appellant’s position, 
following Judge Holtzoff’s order to testify under the Immu- 
nity Act, was no different from that of a witness subpoenaed 
to testify before a Grand Jury—the subpeona also being an 
order of the court. With the exception that appellant was 
ordered twice to testify, instead of only once by subpoena, 
appellant’s position is the same as that of Cobbledick him- 
self in the famous leading case, and he cannot appeal the 
action of the court until it is finalized as an order which he 
must appeal or suffer the consequences, i.€., a commitment 
order. The commitment order itself is, of course, appealable, 
and the Government’s argument throughout this brief will 
deal with the issues involved in this case on the assumption 
that the commitment order below alone is appealable. 
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Appellant was properly committed for civil contempt 


I. The Immunity Act of 1954 was properly invoked to compel 
appellant to testify and produce evidence concerning pos- 
sible violations of the Internal Security Act of 1950 


Congress concluded its lengthy findings with regard to 
the necessity for control of subversive activities* within the 
jurisdiction of the United States with the finding: 


“The Communist organization in the United States, 
pursuing its stated objectives, the recent successes of 
Communist methods in other countries, and the nature 
and control of the world Communist movement itself, 
present a clear and present danger to the security of 
the United States and to the existence of free American 
institutions, and make it necessary that Congress, in 
order to provide for the common defense, to preserve 
the sovereignty of the United States as an independ- 
ent nation, and to guarantee to each State a republican 
form of government, enact appropriate legislation recog- 
nizing the existence of such worldwide conspiracy and 
designed to prevent it from accomplishing its purpose 
in the United States.” 50 U.S.C. 781(15). 


The Grand Jury involved herein is engaged in investigating 
possible violations of the enforcement and penalty sections of 
this Act.2 Appellant was subpoenaed before this Grand Jury 
and after an appropriate grant of immunity was directed by 
order of the District Court to answer specified questions per- 
taining to the basic purpose of the Act, to wit, its registration 
and disclosure requirements.” 

After lengthy litigation * the Supreme Court of the United 
States decided that the Government of the United States was 
entitled to the information required by the Act to be disclosed 


* Section 2 of the Act of September 23, 1950, Ch. 1024, Title 1, 64 Stat. 
989 (50 U.S.C. 781). 

°The subpoena served on appellant was captioned: “In re: Possible vio- 
lation of Title 50 U.S.C. Sections 784, 785, 786(h), 787, 789, 790; Title 18. 
U.S.C. Section 2 and 371.” See, infra, page 14 and fn. 22. 

* See appellant’s brief, pages 13-14, 16. See also, infra, page 14 and fn. 22. 

* Communist Party of the United States v. Subversive Activities Control 
Board, 367 U.S. 1 (1961). 
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by organizations finally determined to be Communist-action 
as that term is defined in the Act. By this litigation, the Com- 
munist Party of the United States was finally determined to be 
a Communist-action organization. A “Communist-action or- 
ganization” is any organization in the United States which is 
substantially directed, dominated or controlled by the foreign 
government or foreign organization controlling the world 
Communist movement and which operates primarily to ad- 
vance the objectives of such world Communist movement. 50 
US.C. 782(3) (a).* 

There has been absolutely no compliance by the Communist 
Party with any of the registration and disclosure requirements 
of the Act2? In order to secure compliance and enforcement of 
this Act the United States Attorney, with the approval of the 
Acting Attorney General, made application to the court below 
for an order granting immunity to the Communist Party’s Na- 
tional Organizational Secretary, the appellant herein, who was 
considered by the United States Attorney to be in a position 
to be thoroughly conversant with the present organizational 
setup of the Communist Party, USA, as well as conversant with 
the general functioning of the various commissions and com- 
mittees of the Communist Party, USA. 

This is the first grant of immunity involving enforcement 
of the Internal Security Act of 1950 and obviously is a proceed- 
ing which does involve a threat and danger to the national 
security or defense. Non-registration, and resultant secrecy 
of Communist Party operations and control, are obviously 
within the area that Congress has found involve a danger to 
the national security. The Grand Jury is investigating viola- 
tions of the Internal Security Act in that area. If the Im- 
munity Act of 1954 * is not available to the United States to 
compel the National Organizational Secretary of the Com- 
munist Party of the United States ** to testify concerning the 


® Section 3(3) (a) of the Act, 64 Stat. 989. 

“The Communist Party was indicted on December 1, 1961, for such non- 
compliance and the case is now pending in the court below. District Court 
Criminal No. 1010-61. 

“The Act of August 20, 1954, Ch. 769, 68 Stat. 745 (18 U.S.C. 3486(c) ). 

* 4 Communist-action organization which is itself under indictment, Dis- 
trict Court Criminal No. 1010-61, for its absolute non-compliance with the 
law. 
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failure of the officers of the organization to register and file a 
registration statement for and on behalf of the organization, 
as required by Section 7(h) of the Internal Security Act, it 
is difficult to envision a circumstance when the United States 
could properly invoke the aid of the statute with respect to 
violations of the Internal Security Act. A violation of the 
registration provisions of this Act, as Congress has found, is 
one which, per se, interferes with or endangers the national 
security. It goes to the heart of the Internal Security Act. 

The appellant contends that the Immunity Act is applicable 
only to some violations of the Internal Security Act of 1950; 
specifically only those involving interference with or endanger- 
ing of, or any plans or attempts to interfere with or endanger 
the national security or defense of the United States. But as 
each of the statutes referred to in the Immunity Act cencerns 
itself with the national security and defense of the United 
States, it is clear that the phrase in question is inserted as a 
characterization of the subject of those statutes, without the 
necessity of reference to the particular statutes enumerated. 
For example, with regard to the Immigration and Nationality 
Act,’* Congress did not include all sections of that Act but 
specifically indicated which sections it thought dealt with any 
interference with or endangering of the national security or 
defense of the United States. The Atomic Energy Act is in- 
cluded because Congress has made a clear and definitive find- 
ing” that the development and control of atomic energy is 
vital to “‘common defense and security” and “national interest” 
of the United States. In House Report No. 2606 of the 83d 
Congress, Second Session, concerning the Immunity Act (and 
to accompany S. 16), page 9 states: 


“Subsection (c) pertains to proceedings before grand 
juries and courts involving interference with and en- 
dangering the national security or defense by specifically 
enumerated crimes of a subversive nature. All of these 
said crimes are defined by statute. * * *” [Emphasis 
added.] 


* Ibid. 
“Section 2 of the Act of August 30, 1954, Ch. 1073, 68 Stat. 921 (42 
U.S.C. 2012). 
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It is patent that Congress made every requisite finding when 
it included these statutes in the Immunity Act. 

As Judge Weinfeld stated in In re Ullmann, 128 F. Supp. 617 
(S.D.N-Y., 1955), at page 623: 


“The act does not cover inquiries into all crime. Its 
stated purpose is to secure evidence of federal crimes 
effecting (sic) the national defense or security by means 
of an effective grant of immunity. It is specifically 
restricted to offenses involving treason, sabotage, espi- 
onage, sedition, and conspiracy to commit any of the 
foregoing; it also encompasses violations of the Internal 
Security Act, 50 U.S.C.A. § 781 et seq., the Atomic 
Energy Act, 42 U.S.C.A. § 2011 et seq., and the Immi- 
gration and Nationality Act, 8 US.C.A. § 1101 et seq. 
Viewed against its objective, the statute is a necessary 
and proper incident of Congress’ power to protect the 
national interest against the foregoing offenses and 
hence is ‘the supreme Law of the Land’.” [Emphasis 
added.] 


In short, the Immunity Act is applicable to every grand jury 
investigation of possible violations of the Internal Security Act. 

To require the court to take evidence and make a determina- 
tion that the failure of a Communist-action organization to 
register and file a registration statement does or does not in- 
volve a matter which interferes with or endangers the national 
security or defense of the United States would require this 
court to determine that which Congress has already finally 
decided2* The Supreme Court has already decided that Con- 
gress was acting within the scope of its authority in passing 
legislation to require a foreign dominated and controlled 
organization to register and make the disclosures called for 
in the Internal Security Act of 1950.° These determinations 
cannot be collaterally attacked in an immunity proceeding. 
The only inquiry in this area which must be made by the court 
is whether the witness is called upon to give testimony which 
relates to possible violations of the Internal Security Act of 


* See fn. 8, supra. 
»* See fn. 11, supra. 
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1950” and whether the questions are proper and germane to 
the inquiry being conducted before the Grand Jury, which can 
be determined by reference to these questions. When it is 
shown that the questions relate to the inquiry, the court must 
perform its duty and issue an order granting immunity. As 
demonstrated by the Court of Appeals for the Second Cireuit, 
United States v. Fitzgerald, 235 F. 2d 453 (1956), cert. den. 
352 U.S. 842 (1956), when the court is presented with an ap- 
plication which describes the subject matter of the Grand 
Jury inquiry; sets forth the questions asked by the Grand 
Jury ; asserts that answers to these questions have been refused 
on the grounds of self-incrimination; asserts that in the judg- 
ment of the United States Attorney, the testimony is necessary 
to the public interest; and establishes that the application is 
made with the approval of the Attorney General, whose letter 
of approval is annexed, all of the statutory requirements neces- 
sary to a grant of immunity to the witness will be found to 
exist. When these conditions are satisfied, the court has no 
choice but to grant immunity and issue an order requiring the 
witness to testify and produce evidence and in the event of a 
subsequent contempt, there will be a record of sufficient partic- 
ularity to support a citation. 

The United States Attorney presented the application con- 
templated by the statute and the court below followed the 
procedures required by this Act of Congress. That the court 
did not usurp a congressional function is not grounds for re- 
versal of the court’s decision on appeal. 


II. The application submitted to the District Court by the 
United States Attorney was legally sufficient 


The Immunity Act, 18 U.S.C. 3486(c)* speaks of an “ap- 
plication,” not a verified application. There is no require- 
ment in the statute that the application, or the United States 
Attorney’s determination that testimony of the witness is nec- 
essary to the public interest, be supported by evidence. Since 
there is no requirement of a showing of good cause or of any 


»See 18 U.S.C. 3486(c). 
™ See fn. 14, supra. 
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facts that underlie the United States Attorney’s determina- 
tion or his application, there would obviously be no purpose 
served by requiring an affidavit. The United States Attor- 
ney is a member of the Bar of the District Court and is 
responsible to that Court for the bona fides of such represen- 
tations as the statute requires. Rules 43(e) and 81(a)(3) 
of the Federal Rules of Civil Procedure sre not applicable to 
immunity proceedings. 

Appellant’s brief bears down hard on the point that the 
United States Attorney did not represent to the District Court 
that the Grand Jury investigation involved the subjects spe- 
cified in the Immunity Act, particularly that no factual show- 
ing was made that the Grand Jury investigation involved 
violations of Section 7(h) of the Internal Security Act. No 
such factual showing was necessary, since the Grand Jury 
subpoena was before the District Court as well as before the 
witness, and clearly indicated the scope of the Grand Jury 
investigation. Specifically included within that scope were 
investigations of violations of Section 7(h) of the Internal 
Security Act, 50 U.S.C. § 786(h). The caption of the sub- 
poena ™ plainly stated as follows: “In re: Possible violation 
of Title 50 U.S.C. Sections 784, 785, 786(h), 787, 789, 790; 
Title 18 U.S.C. Section 2 and 371.” 

Appellant, in his motion, makes claim that in the Ullmann 
case the District Judge required the United States Attor- 
ney to submit an affidavit in support of his application stat- 
ing the nature of the investigation being conducted by the 
grand jury and the basis for his conclusion that the testi- 
mony of the witness was necessary to the public interest. 


=The practice of the District Court is not to include the subpoena in 
the clerk’s file, and for this reason the subpoena is not part of the record 
designated on appeal. A copy is attached, however, to the Government's 
opposition to the application for a stay in this Court. 

2 In re Ullmann, 128 F. Supp. 617 (S.D.N.¥., 1955). 
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An examination of the affidavit * filed by Government coun- 
sel in the Ullmann case reveals that the United States Attor- 
ney there merely filed an affidavit of good faith stating that 
the witness’s testimony was necessary to the public interest; 
that such determination had been arrived at only after long 
and careful consideration of all pertinent facts; and that the 
application was based on the belief that; the information 
sought was necessary and material to the investigation then 
being conducted by the grand jury. Of course, the United 
States Attorney in this case has made such findings and has 
set them forth in the pleadings. (JA 1-5.) The affidavit 
submitted in the Ullmann case adds nothing to the statements 
made herein by the United States Attorney. At no time did 
Judge Weinfeld make a finding that such an affidavit was 
required by the statute. Nothing in that case or in other 
decisions suggests that the Court is required or permitted to 
review the judgment of the United States Attorney or of the 


“ STATE OF New YorK 
County or New York 
Southern District of New York, ss, : 

J. Epwarp Lumsarp, being duly sworn, deposes and says: 

1, I am the United States Attorney for the Southern District of New 
York. 

2. This affidavit is submitted in compliance with the Court’s request on 
November 10, 1954 (Tr. pp. 67-8) and in support of my application for 
an order directing William Ludwig Ullmann to answer certain questions. 

3. My conclusion that Mr. Ullmann’s testimony is necessary to the public 
interest was arrived at only after long and careful consideration of all the 
pertinent facts in many conferences with William F, Tompkins, the As- 
sistant Attorney General in charge of the Internal Security Division and 
his assistants, Mr. L. E. Broome and Mr. B. Franklin Taylor. 

4. I was present before the Grand Jury on November 8, 1954 throughout 
the whole of Mr. Ullmann’s testimony before the Grand Jury on that day. 

5. This application is based on the belief that the information sought is 
necessary and material to the investigation now being conducted by the 
Grand Jury with respect to espionage and related crimes in violation of 
the statutes set forth in the Immunity Act of August 20, 1954. It is re 
spectfully submitted that the pursuit of investigations such as this was 
exactly what the Congress had in mind when it passed said Immunity Act. 
For these reasons it is clear that this application is made in good faith 
and I assert that it is made in good faith. 

/8/ J. Evwarp LuMBARD. 

Sworn to before me this 18 day of November 1954. 

(Transcript of Record, p. 6, Ullmann v. United States, No. 58, Supreme 
Court of the United States, Oct., Term. 1955.) 
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Attorney General, or to inquire into the facts and circum- 
stances out of which their judgment arose. As was decided 
jn the case of United States v. Fitzgerald, 235 F. 2d 453 (2d 
Cir., 1956), cert. den. 352 US. 842 (1956), a witness is not 
entitled to a hearing which would look into the motives be- 
hind the asserted judgment of the Attorney General. 


TI. Appellant has not demonstrated prejudice with respect 
to either notice and service of the application or to the 
hearing had thereon 


It should be emphasized that 18 U.S.C. Section 3486(c) 
does not explicitly require notice or service of the application, 
nor does it require a hearing. In any event, the appellant was 
personally served on February 23, five days prior to the hear- 
ing. His counsel received notice that the application would 
be made some time prior to the 23d, and received service no 
later than February 23. The purpose of any notice is, of 
course, to permit the appearance of the witness or his counsel 
at the hearing, and to permit preparation for the hearing. 
Appellant and both of his counsel were present at the hearing 
on February 28 and an opposition to the application was filed 
atthattime. (JA6-7.) 

If reasonable notice is required in proceedings under 28 
U.S.C. 3486(c), the notice given appellant by the United 
States Attorney was reasonable. Appellant’s counsel do not 
support their contention that it was not; they merely assert 
that “notice given over a holiday week-end obviously did not 
meet this condition.” They urge the mechanical application 
of Rule 6, Federal Rules of Civil Procedure, to this case. But 
even In re McElrath, 101 US. App. D.C. 290, 295, 248 F. 2d 
612, 617 (1957) (concurring opinion) did not suggest that Rule 
6 was applicable; only that the notice under 18 U.S.C. 3486(a) 
must be reasonable. If Rule 6 is not applicable to Section 
3486(a), no reason exists to rule it applicable to Section 
3486(c). 

Appellant has demonstrated no prejudice with respect to 
either notice and service of the application or to the hearing 


* See fn. 14, supra. 
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had thereon. Without a showing of prejudice, no cause for 
reversal exists. 


IV. These immunity proceedings do not violate any right un- 
der the First Amendment or the privilege against self- 
incrimination under the Fifth Amendment; the applica- 
bility to appellant of the so-called sanctions of the Internal 
Security Act of 1950 (appellant’s “due process” issue) is 2 
premature issue which should not be considered by the 
Court at this time 


In Communist Party v. Subversive Activities Control Board, 
367 U.S. 1, 103 (1961), the Supreme Court sustained the regis- 
tration provisions of Section 7 of the Act as not repugnant to 
the First Amendment, insofar as they require Communist- 
action organizations to file a registration statement containing 
the names and addresses of its present officers and members, 
listing the aliases of its officers and members, making a financial 
accounting and listing all printing presses in possession of the 
organization or its members. In reaching this decision, the 
Supreme Court noted that the 1950 Act does not attach the 
registration requirements to the incident of speech, but to the 
incidents of foreign domination and of operation to advance 
the objectives of the world Communist movement. Jd. at 
page 90. Observing that the power of Congress to regulate 
Communist organizations is extensive, id. at page 95, the Court 
held that the freedom of speech and association protected by 
the First Amendment did not prohibit Congress from requiring 
the disclosures called for by the Act. 

Appellant asserts that the First Amendment protects him 
from answering, in exchange for immunity, the questions put 
to him by the Grand Jury. These questions seek to elicit in- 
formation which would determine whether the statutory regis- 
tration requirements have been violated and by whom. But, 
when the Supreme Court, in the Communist Party case, supra, 
held, relative to the First Amendment, that Congress may con- 
stitutionally seek the information required by the statute, it 
necessarily held that it is not a violation of the First Amend- 
ment to compel the disclosure of such information. No other 
conclusion is rational. 
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In United States v. Josephson, 165 F. 2d 82, 90-92 (2d Cir., 
1947), cert. den. 333 US. 838 (1948), the Court of Appeals 
for the Second Circuit held that rights guaranteed by the First 
Amendment did not enable a witness subpoenaed by a Con- 
gressional committee to refuse to give any testimony ‘at all. 

In Barsky v. United States, 83 US. App. D.C. 127, 167 F. 2d 
241 (1948), cert. den. 334 US. 843 (1948), this Court held that 
First Amendment privileges of the witness did not excuse fail- 
ure to produce records subpoenaed by the committee. The 
Court took pains to point out that Congress in general, and the 
committee in particular, had the power to inquire, for legisla- 
tive purposes, into the identity, character, and number of 
members of the Communist Party, without regard to whether 
the inquiry was directed to the witness and his activities or 
to other persons and to their activities. 

In Lawson v. United States, 85 US. App. D.C. 167, 176 F. 
2d 49 (1949), cert. den. 339 US. 934 (1950), this Court reiter- 
ated specifically that the committee had the power, overriding 
any claim of First Amendment privilege, to inquire whether 
the witness is or was a member of the Communist Party. 

In Barenblatt v. United States, 360 U.S. 109 (1959), the 
Supreme Court held that individual membership in the Com- 
munist Party was a permissible subject of inquiry by the 
committee and sustained a contempt conviction for the wit- 
ness’s refusal to answer questions directed to his membership, 
in the face of contentions that the First Amendment guaran- 
teed an immunity from inquiry into his associations and politi- 
cal relationships. 

Since the foundation of our Federal Government, the inves- 
tigative function of the Grand Jury and the compulsion of 
witnesses have been recognized as incidents of the judicial 
power of the United States. The giving of testimony and the 
attendance upon court or grand jury in order to testify are 
public duties which every person within the jurisdiction of 
the Government is bound to perform upon being properly 
summoned. A grand jury witness is not entitled to set limits 
to the investigation that the grand jury may conduct, urge 
objections of incompetency or irrelevancy, nor is he entitled 
to raise any question about the constitutionality of the statutes 
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under which the grand jury investigation was conducted. Blair 
v. United States, 250 U.S. 273 (1919). Appellant, therefore, 
is not entitled to question the constitutionality of the Internal 
Security Act of 1950 here. 

The Government respectfully submits that there is nothing 
further for this Court to consider on the First Amendment 
issue raised by appellant. 

Appellant further attacks the grant of immunity on the 
grounds of the Fifth Amendment. The question is no longer 
open whether an order compelling the testimony of a wit- 
ness under 18 U.S.C. 3486(c) violates the provision against 
self-incrimination. The Supreme Court has squarely held 
that it does not. Ullmann v. United States, 350 U.S. 422 
(1956). The reason is that the immunity offered the witness 
by this statute is at least as broad as the protection available 
to him by virtue of the Fifth Amendment privilege against 
self-incrimination which he is ordered to forego. See Counsel- 
man v. Hitchcock, 142 U.S. 547 (1892) ; Brown v. Walker, 161 
US. 591 (1896). 

At page 15 of his brief, appellant states that the majority 
of the United States Supreme Court in Communist Party v. 
Subversive Activities Control Board, supra, held that the ques- 
tion of the enforceability of the registration requirements of 
the Act was reserved by the Court and not passed upon. 
This statement is not quite accurate. The majority recog- 
nized the Party’s contention that the individual officers, by 
filing registration statements, might be making incriminating 
admissions by establishing their own officer status. 367 U.S. 
1, 106. That question was held premature because it would 
not arise until the Party failed to register and the individual 
officers were required, or prosecuted for failing, to register. 
For the same reason, that question is still premature. Appel- 
lant is not appealing his conviction for failure to register, 
nor is he seeking to prevent any admission for which he could 
be prosecuted. By the nature of Judge Holtzoff’s order under 
the Immunity Act, this appellant has immunity from prose- 
cution by reason of anything contained in his testimony. In 
making the argument that has been referred to above, the ap- 
pellant is really seeking a free ride on a privilege that he asserts 
for someone else. His own privilege has been overcome by a 
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grant of immunity. Moreover, even if the other officers, or 
if appellant himself, could later contest the registration re- 
quirements as to themselves, appellant cannot raise this Con- 
stitutional issue at this stage as @ collateral attack upon the 
power of a Federal Grand Jury. Blair v. United States, 250 
USS. 273 (1919). 

Likewise, the applicability to appellant of the so-called 
sanctions of the Internal Security Act of 1950, be they “civil” 
or “criminal,” or in some third category, is not before the Court. 
The constitutionality of these sanctions was not passed upon 
by the Supreme Court in the Communist Party case, supra, 
and the Supreme Court, in the Ullmann case, supra, did not 
find the existence of these and similar possible sanctions to con- 
stitute a bar to Ullmann’s conviction of contempt. The time to 
decide whether such sanctions may be validly applied to appel- 
lant after a grant of immunity is when the Government at- 
tempts to enforce the sanction or to punish appellant for an 
alleged violation of the sanction. Whether the sanctions are 
regarded as civil or criminal, or in some third category. they 
are enforced the same way: either administratively by an 
appropriate agency of the Government seeking to enforce the 
prohibitions of the statute or by the United States in its crim- 
inal courts seeking to punish alleged criminal violations of the 
statute. Therefore, appellant will always have a full oppor- 
tunity, in either a judicial or quaisi-judicial proceeding, to 
present any defense available to him, whether his contention 
be an alleged violation of the immunity granted him or an 
alleged violation of due process of law. His assertion, con- 
tained in the footnote on page 22 of his brief, to the contrary 
is not well taken. Apellant’s due process contention, being 
premature, is not a proper subject for consideration by this 
Court at this time. See Ullmann v. United States, 350 US. at 
431; see also dissenting opinion at pages 440-441. 


* Sections 5, 6. 10 and 11 (50 U.S.C. 784, 785, 789, and 790, respectively). 
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V. This appeal has not been rendered moot; nor is there any 
reason to remand the case for reconsideration by the United 
States Attorney and the Attorney General 


The return of indictments on March 15, 1962, in United 
States v. Gus Hall, Criminal No. 228-62, and United States v. 
Benjamin J. Davis, Criminal No. 229-62, has neither mooted 
the proceedings involved in these appeals nor does it require 
that the case be remanded. 

At the outset we note that the Grand Jury is investigating 
possible violations of Sections 5, 6, 7(h), 8, 10 and 11 of the 
Internal Security Act of 1950 (50 U.S.C. 784, 785, 786(h), 787, 
789 and 790) and Sections 2 and 371 of Title 18, U.S. Code and 
that the indictments returned against Hall and Davis relate 
only to alleged violations of Section 7(h). We note, too, that 
of the thirty-five questions set forth in the application (JA 
26-38) only one and one-third related exclusively to Gus Hall 
and only one and one-third related exclusively to Benjamin J. 
Davis. Those questions appear in the Series: “Q. Are you 
acquainted with Gus Hall? * * * Q. Do you know Ben Davis? 
Q. Isn’t it true that they are still occupying the positions in 
the Communist Party which they were elected to?” Assuming 
for the moment that all of the questions contained in the appli- 
cation can be said to relate only to possible violations of Section 
7(h) of the Act, it does not follow that Hall and Davis are the 
only possible violators of this Section; in fact, the contrary 
is the case. See Section 7(h) and 28 C.F.R. 11.205. Surely 
appellant cannot refuse to give testimony which would aid in 
determining who the responsible officers are and at the same 
time urge mootness on the ground that the Government has 
“sufficiently identified the officers.” And even if it is assumed 
for the moment that Hall and Davis are the only responsible 
officers, it does not follow that the Grand Jury is not entitled to 
appellant’s testimony as to all questions at this time. Indeed, 
as the Court of Appeals for the Seventh Circuit stated in 
United States v. Johnson; Same v. Sommers, et al., 123 F. 2d 
111 (7th Cir., 1941) at page 119: “We see no reason why a 
grand jury is precluded from continuing an investigation after 
the return of an indictment, and subsequently again indict for 
the same offense”. And as the Supreme Court stated when this 
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case was heard by that Court on appeal, United States v. John- 

son; Same v. Sommers, et al., 319 US. 503 (1943) at page 510, 

the grand jury 
«* * * is invested with broad investigatorial powers 
into what may be found to be offenses against federal 
criminal law. Its work is not circumscribed by the tech- 
nical requirements governing the ascertainment of guilt 
once it has made the charges that culminate its inquiries. 
* * * Its investigation in such cases may be into a 
course of conduct continuing during, and perhaps even 
after, its inquiry. * * *” 

Morover, inasmuch as each day of failure on the part of 
an officer obligated by Section 7(h) to register for and on 
behalf of an organization which has not registered pursuant 
to Section 7 of the Act is a separate offense, see Section 15 
(a)** of the Act, even the questions expressly relating to Hall 
and Davis are relevant to the continuing investigation of this 
Grand Jury as to violation of Section 7 (h) of the Act, both 
as to the days between December 1, 1961, and March 15, 
1962, not included in the indictment and as to all days sub- 
sequent to March 15, 1962. 

The case clearly is not moot. Likewise, in view of the 
foregoing, we believe it also clear that nothing has transpired 
which would require the United States Attorney and the At- 
torney General to reconsider their judgment as to the need 
for appellant’s testimony. This being so, and as neither the 
United States Attorney nor the Attorney General has re- 
quested remand to permit them to reconsider their judgment, 
no reason for remand exists. Certainly there should be no 
remand to secure a redetermination which is neither required 
by law nor desired by the party who made the initial 
determination. 


50 U.S.C. 794(a). 
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CONCLUSION 


The Order appealed from should be affirmed. 
Respectfully submitted. 


J. Watter YEAGLEY, 
Assistant Attorney General, 
Davin C. ACHESON, 
United States Attorney, 
Oran H. Waterman, 
Bensamin C, FLANNAGAN, 
Attorneys, 
Department of Justice, Washington 26, D.C., 
Attorneys for Appellee. 
Apri 1962. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Bee eee ee eee aeceeccen 
Misc. 10-62 
In re c 


PHILIP BART APPLICATION 


DAVID C. ACHESON, United States Attorney for the District of Columbia, 
hereby makes application for an order, instructing Philip Bart to testify, 
pursuant to the provisions of the Immmity Act of 1954, Title 18, United 
States Code, Section 3486, as amended, and respectfully alleges as follows: 

1. Fhilip Bart was subpoenaed to appear, and did appear, on the 7th day 
of February, 1962, before a duly constituted grand jury of the District of 
Columbia. This grand jury was then and there inquiring into matters involving 
violations of the Internal Security Act of 1950 (64 Stat. 987) in the District 
of Columbia and elsewhere. 

2. The grand jury asked Philip Bart the following questions, among others, 
relating to the above matters: 

Q. Isn't it a matter of public record that you are the National Organiza- 
tional Secretary of the Communist Party? 

Q. What are your duties as a National Organizational Secretary of the 
Commmist Party? 

Q. Which convention was it that you were elected to the National Cammittee 
of the Communist Party, USA as a member-at—large? 


Q. In 1956, were you the Acting Treasurer of the Commmist Party? 


1. 


Q. Between 1950 and 1955, were you the Business Manager of the Daily 
Worker? i 

Q. As a member of the National Committee, will you please identity the 
other members and the respective titles in the National Committee of the 
Communist Party? | 

Q. As a result of the denial of the petition for review and the final 
affirmance of the order of the SACB, what action did the Communist Party take? 

Q. Isn't it true that you met and decided that all the titles would be 
abolished? 7 

Q. Isntt it true that you attended these meetings at which the organiza- 
tional changes were put into effect? 

Q. Who were the members of the National Board of the Communist Party on 
June 5, 1961? 

Q. On October 30, 1961? 

Qe. On November 20, 1961? 

Q. On December 1, 1961? 

Qe. On January 31, 1962? 

Q. At the present time? 

Q. Are you acquainted with Gus Hall? 

Q. All right, do you know Elizabeth Gurley Flynn? 

Q. Do you know Ben Davis? 

Q. Isn*t it true that they are still occupying the positions in the 
Communist Party which they were elected to? | 


Q. Isnt it true that the entire reorganization, readjustment was put 


into effect for the purpose of evading the sanctions of the Internal Security 


Act? 


Do you know of any other organizational changes which were put into 


Did you advise other Party officials on a national level to take 
action as 2 result of the final order of the Supreme Court? 

Q. Did these officials on your staff advise other officials on a local 
or county level to take certain action as a result of the final order of the 
Supreme Court? 

Q. What action did you advise them to take? 

Q. What security measures did the Party invoke as a result of the final 
order of the Supreme Court? 

Q. How were the instructions given to the rank and file of the Commmist 
Party in connection with what they should do as a result of this final order? 

Q.- How does the Party control the Worker? 

Qe Who provides the funds for the Worker? 

Q. What records do the Commmnist Party maintain indicating membership? 


Q. How do you know who are the members of the Party? 


Q. Isn*t it true that membership records were ordered destroyed or kept 


in code? 

Q. What records does the Party have of dues payments or donations? 

Qe What records does the Party have of its operations? 

Q. As organizational secretary, arentt you in fact in charge of the finan- 
cial operations of the Communist Party and Communist Party Reserve Committee? 

Q. Does the Party own any printing presses? 

3. Philip Bart refused to answer the above questions on the ground that 
his answers might tend to incriminate him. 


3. 


4. In my judgnent as United States Attorney for the District of Columbia, 


the testimony of Philip Bart concerning the matters under inquiry, and his 


responses to the above questions, are necessary to the public interest of the 
United States. 

5- This application is made with the approval of Byron 'R. White, Acting 
Attorney General of the United States. A copy of a letter from the Acting 
Attorney General expressing such approval is attached hereto as Exhibit A. 

WHEREFORE, I, DAVID C. ACHESON, United States Attorney for the District of 
Columbia, request the Court to ORDER Philip Bart to answer the above questions 
and to testify and to produce evidence relating to the matters under inquiry, 
pursuant to the provisions of the Immunity Act of 1954, Title 18, U.S.c., 
Section 3486, as amended. 

s/ David C. Acheson | 


DAVID C. ACHESON 
United States Attorney 


EXHIBIT A 
OFFICE OF THE ATTORNEY GENERAL 


Washington, D.C. 
February 21, 1962 


David C. Acheson, Esquire 
United States Attorney 


Washington, D.C. 
Dear Mr. Acheson: 


It is my understanding that on February 7, 1962, Philip Bart 
appeared before a grand jury in the District of Columbia which is inquiring 
into alleged violations of the Internal Security Act of 1950. It is my 
further understanding that Philip Bart refused to answer material questions 
on the ground of the privilege against self-incrimination afforded him by 
the Fifth Amendment to the Constitution of the United States. 


You have informed me that it is your judgment that the testimony 
of Philip Bart is necessary to the public interest. With this judgnent, 
I am in complete accord. You are, therefore, authorized to make application 
to the United States District Court for the District of Columbia for an 
order instructing the witness to testify and produce evidence pursuant to 
the provisions of the Immunity Act of 1954 (P.L. 600, C. 769, 83rd Cong. 
2d Sess., Title 18, Sec. 3486, as amended). 


Sincerely, 


/s/ Byron R. White 


Acting Attorney General 


Filed Feb. 28, 1962 


OPPOSITION TO, AND MOTION TO DISMISS OR DENY, APPLICATION 
R_ORDER UNDER I TY ACT OF : 


The respondent, Philip Bart, by his attorneys, opposes the application of 
the United States Attorney in the above-entitled cause, and mos that the same 
be dismissed or denied, on the following grounds: | 

1, Respondent was not given reasonable and adequate notice of the 
application as required by law, as appears from respondent's ‘annexed affidavit. 

2. The application fails to state facts sufficient to authorize the 
entry of an order instructing respondent to testify under the Immnity Act of 
195k. : 

3. It appears from the questions set forth in paragraph 2 of the appli- 
cation that an order compelling testimony may not properly be entered herein 
under the Inmunity Act. 


4. The Act as sought to be applied violates the First Amendment of the 


Constitution, due process of law, and the privilege against self-incrimination. 
5 The order applied for may not lawfully be granted on an unverified 
application not supported by evidence. | 
6. The form of order requested in the application is not authorized 
by the Act. | 


Filed Feb. 28, 1962 


AFFIDAVIT IN SUPPORT OF OPPOSITION TO APPLICATION FOR ORDER 

aa aaa 915952320 ag I 
District of Columbia, SS: 

Philip Bart, being first duly sworn, deposes and says: 

1. I em the respondent in the above-captioned proceeding. I reside 
in New York City, N. Y. 

2. (n February 21, 1962, I left New York City for a trip to Cleveland 
and Detroit, and returned to my home the evening of Sunday, February 25, 
1962. Upon my return, I first learned of the application in the above matter 
and saw a letter, dated February 21, 1962, from the Department of Justice, 
notifying me that the application would be presented to the Court on February 
28, 1962. Attached hereto is a true copy of said letter. Enclosed with the 
letter was a copy of the application, but lacking Exhibit A thereto. I am 
informed by my wife that the letter and its enclosure were delivered to my 
home by mail on February 23, 1962. 

3. I am informed by my attorneys, John J. Abt of New York City, and 
Joseph Forer of Washington, D. C., that copies of the letter addressed to me 
and its enclosure (also omitting Exhibit A) were delivered to their offices 


by mail on February 23, 1962. 


s/f Philip Bart 


Philip Bart 


Subscribed and sworn to before me this 28th day of February, 1962. 


s/ Mary E. Rosenthal 


Notary Public 
My Commission Expires August 31, 1964, 


ed 


Te 


EXHIBIT 
UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D.C. 
February 21, 1962 


Address Reply to the 
Division Indicated 
and Refer to Initials and Number 


Mr. Philip Bart 
2415 Newkirk Avenue 
Brooklyn, New York 


Dear Sirs: 


Please be advised that your appearance, pursuant 
to a subpoena dated January 30, 1962, is again required 
by the Federal Grand Jury investigating possible vio- 
lations of the Internal Security Act of 1950, Grand Jury 
Room No. 1, United States Court House, John Marshall 
Place, Washington, D.C., on the 28th day of February, 
1962, at two o*clock in the afternoon. 


You are hereby further notified that the within 
application for an order, pursuant to the provisions of 
the Inmunity Act of 1954, Title 18 United States Code, 
Section 3486, as amended, will be presented by the 
United States Attorney for the District of Columbia to 
the Honorable Alexander Holtzoff, United States Court 
House, John Marshall Place, Washington, on the same 
date, at 1:45 otclock in the afternoon, or as soon 
thereafter as counsel can be heard. 


Very truly yours, 


s/ Oran H. Waterman 
ORAN H. WATERMAN 
Special Attorney 


John J. Abt, Esq. 
Attorney at Law 
320 Broadway 

New York, N.Y. 


Joseph Forer, Esq. 
Attorney at Law 

711 - U,th Street, N.W. 
Washington, D.C. 


8. 


Filed Feb. 28, 1962 
ORDER 


David C. Acheson, United States Attorney for the District of Columbia, 
having on Pebruary 28, 1962, made oral and written application for an order 
instructing Philip Bart to testify and produce evidence, pursuant to the pro- 
visions of the Immunity Act of 1954, Title 18 United States Code, Section 3486, 
as amended, and having submitted a letter executed by the Acting Attorney 
General of the United States, and the said Philip Bart having appeared by his 
counsel, Joseph Forer,| and said application having come on before me, and due 
consideration having been given thereto; and it appearing as follows: 

1. Philip Bart was subpoenaed to appear and did appear 

on the 7th day of February, 1962, before a grand jury of 

the District of Columbia; 

2. The grand jury was then and there inquiring into matters 

involving violations of the Internal Security Act of 1950 (64 

Stat. 987) in the District of Columbia and elsewhere; 

3. Philip Bart refused to answer certain questions relating 

to the matters under inquiry and set forth in the aforesaid 

application, on the ground that his answers might tend to 

incriminate him; 

4. Inthe judgment of the United States Attorney, the 
testimony concerning the aforesaid matters is necessary to 
the public interest of the United States; and 


5e The application was made with the approval of the 
Acting Attorney General of the United States; 


it is 
ORDERED, That Philip Bart appear as a witness before said grand jury at 
Grand Jury Room No. 1 in the United States Court House in Washington, District 


of Columbia, on February 28, 1962, at two otclock in the afternoon, and it is 


further 


ORDERED, subject to the provisions of Title 18, United States Code, 


Section 3486, as amended, that Philip Bart be, and he hereby: is, instructed to 
answer the questions propounded to him before the grand jury, and to testify 
and produce evidence with respect to such matters under inquiry before said 
grand jury. 

Dated: Washington, D.C., February 28, 1962. 


s/ Alexander Holtzoff 
UNITED STATES DISTRICT JUDGE 


Filed Feb. 28, 1962 
NOTICE OF APPEAL 


Notice is hereby given this 28th day of February, 1962, that 
Philip Bart 


hereby appeals to the United States Court of Appeals for the District of Col- 


umbia from the judgment of this Court entered on the 28th day of February, 1962 


in favor of the petitioner, David C. Acheson, U. S. Attorney for the District 
of Columbia 
against said Philip Bart. 


s/ Joseph Forer 


Joseph Forer 

Attorney for Philip Bart 
711 Ujth St., NeW. 
Washington 5, D. C. 


Serve David C. Acheson 
United States Attorney 
United States Courthouse 
Washington, D. C. 


Filed Feb. 28, 1962 
ORDER 


Philip Bart having appeared before a Grand Jury on February 7, 1962, in 
response to a subpoena to appear and testify and produce evidence concerning 
possible violations of the Internal Security Act of 1950 (64 Stat. 987) in the 


District of Columbia and elsewhere; and having refused to answer questions pro- 


pounded to him before the Grand Jury; and an application having been made to 


this Court by the United States Attorney for the District of Columbia in confor- 
mity with the provisions of Title 18 United States Code, Section 3486(c), as 
amended, with the approval of the Acting Attorney General; and an order having 
been entered on this day instructing the said Philip Bart to answer the questions 
propounded to him before the Grand Jury and to testify and produce evidence 
with respect to matters under inquiry before the said Grand Jury, in conformity 
with Title 18 U.S. Code, Section. 3486, as amended; and the questions having 
again been propounded to Philip Bart before the Grand Jury and Philip Bart 
having again refused to answer; 

AND pursuant to a request of the Grand Jury, the questions having been 
again propounded to Philip Bart in the presence of the Court and the said 
Philip Bart directed to answer said questions by the Court; and the said Philip 
Bart having again refused to answer; it is by the Court this 28th day of 
February, 1962, | 

ORDERED, that the United States Marshal for this District is hereby directed 
to take into his custody the person of Philip Bart and commit him to the District 


of Columbia Jail wntil such time as he shall answer the questions and shall 


12. 


testify and produce evidence before the Grand Jury as directed and instructed 
by the Court, and if he continue to refuse so to answer, or testify or produce 
evidence, for not longer than six months; and it is 


FURTHER CRDERED, that the said commitment of Philip Bart shall be stayed 


for forty-eight (48) hours from the signing hereof to permit the said Philip 


Bart to apply to the United States Court of Appeals for further relief. 


s/ Alexander Holtzoff 
ALEXANDER HOLTZOFF 

Judge 

United States District Court 


4220 P.M. 
February 28, 1962 


Filed Feb. 28, 1962 
NOTICE OF APPEAL 


Notice is hereby given this 26th day of February, 1962, that 


Philip Bart 

hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 28th day of February, 
1962 

against said Philip Bart, committing him to custody. 


s/__Joseph Forer 
Attorney for Philip Bart 


711 Uth St., NeW. 
Washington, D. C. 


Serve David C. Acheson 
United States Attorney 
United States Courthouse 
Washington, D. C. 


Docket Entries 


Order that Philip Bart appear as a witness before the grand 
jury at Grand Jury Room No. 1 in the U. S. Court House in 
Washington, D.C. on Feb. 28, 1962 at two otclock; further 
ordered that Philip Bart is instructed to answer the 
questions propounded to him before the grand jury, and to 
testify and produce evidence with respect to such matters 
under inquiry before said grand jury. Holtzoff, J. (N) 

Notice of Appeal by Philip Bart; appearance of Joseph Forer 
as atty. for respondent; deposit by Forer, $5.00; copy 
mailed to David C. Acheson. filed 

Application of David C. Acheson, United States Attorney for 
order instructing Philip Bart to testify, pursuant to the 
provisions of the Immunity Act of 1954, Title 18, United 
States Code, Section 3486, as amended; Exhibit A; app. of 
David C. Acheson. filed. 

Opposition of respondent, Philip Bart to, and Motion to dismiss 
or deny, application for order under Immunity Act of 1954; 
affidavit of Philip Bart; Exhibit; P & A; appearance of John 
J. Abt and Joseph Forer as attys. for respondent. filed. 

Order that the U. S. Marshal take into his custody Philip Bart 
and commit him to the D.C. Jail until such time as he shall 
answer the questions and shall testify and produce evidence 
before the Grand Jury as directed and instructed by the Court 
and if he continue to refuse so to answer, or testify or 
produce evidence, for not longer than six months; further 
ordered that said commitment shall be stayed for forty-eight 
(48) hours from the signing hereof. (Signed 4:20 P.M. 
February 28, 1962) Holtzoff, J. (N) 

Notice of Appeal by respondent; copy mailed to David C. Acheson; 
Deposit by Forer, $5.00 filed. 


Excerpts from Transcript of District 
Court Proceedings 


Washington, D. C. 
February 28, 1962. 
The above-captioned cause came on before THE HONORABLE ALEX ANDER 
HOLIZOFF, Judge, United States District Court for the District of Columbia, 
at 1:45 p.m. 
APPEARANCES : 
On behalf of the Government: 


DAVID C. ACHESON, ESQ. 
United States Attorney 


ALEXANDER L. STEVAS, ESQ. 
Assistant United States Attorney 


ORAN H. WATERMAN, ESQ., 
JAMES A. CRONIN, JR., ESQ. 
Department of Justice 

On behalf of Philip Bart: 


JOSEPH FORER, ESQ., 
JOHN J. ABT, ESQ. 


PROCEEDINGS 
THE COURT: Mr. Acheson. 
MR. ACHESON: May it please the Court, we are here, Your Honor, to 
present an application under Section 3486 of Title 18 of the United States 
Code, an application for a Court Order that a witness before the Grand Jury 


be instructed to testify and produce evidence. 


The name of the witness is Philip Bart. He appeared on February 7th 


16. 


before a Grand Jury in this District and refused to answer questions on the 


ground that the answers would tend to incriminate him. 


The Grand Jury is investigating possible violations of the Internal 
Security Act. 

Under the provisions of 3486, Your Honor, in these circumstances the 
statute calls for an application by me, with the approval of the Attorney 
General, setting forth a determination that the answers would be in the 
public interest. I have such an application and a form of proposed order, 
which I should like to hand up for Your Honorts inspection. 

THE COURT: If you will, please. 

(The documents were handed to the Court by Mr. Acheson. ) 

THE COURT: The Court is of the opinion that the Court has little, if 
any, discretion in the matter, provided the showing is made that the case 
falls within the ecnfines of the stututc, “and you have made such a showing. 

My understanding of the law insofar as it has been construed is that 
the Court has no discretion to deny the order. I think that was held by 
the Supreme Court in Ullmann v. United States, 350 U.S. 422. 

I also have grave doubt as to whether the defendant is entitled to be 
heard, but if he wishes to be heard I will be very glad to hear him. 

MR. FORER: I do wish to be heard briefly, Your Honor. Perhaps it 
would expedite the matters if I now submitted both my formal appearance 
and our formal written opposition to the application. 

(The documents were handed to the Court by Mr. Forer.) 

MR. FORER: Without attempting to cover the application in detail, I 
will just very briefly stress several of the matters there. 

Our first position is that inadequate notice was given of this applica~ 
tion. 
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THE COURT: I am inclined to think that no notice is required because 
I think actually it is an ex parte matter, and I think notice is a matter 
of courtesy, as we sometimes do in connection with ex parte applications. 

MR. FORER: Well, I will than go on to another point. we feel that 
the application fails to state facts which satisfy the statute, particulariy 
in that it does not allege facts or, for that matter, doesn't even allege 
a conclusion that the Grand Jury proceeding before which Mr. Bart was 
called involves any interfering with or endangering of or any plans or 
attempts to interfere with or endanger the national “cots or defense of 
the United States. | 

So, for that reason, we feel that there has not been a showing to 
satisfy the statute, nor is it even pleaded. 

Finally, and without going into detail in the other matters, it is our 
view that the Court is required to take evidence to insure that the applica- 
tion conforms to and is within the limits of the statute; and that, there- 
fore, merely the unverified application does not support the order prayed 


for. 


We also believe, Your Honor, that the form of the order proposed by the 


United States Attorney is too broad, in any event. I am not clear whether 
the last order paragraph means -—- it says, ‘instructed to answer the ques- 
tions propounded to him before the Grand Jury." If that paragraph refers to 
the particular questions listed in the United States Attorney's application 
it would not be objectionable on grounds of form, but I am not clear that 
that is what it was intended to do. : 


But, in any event, the latter clause, "and to testify and produce 
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evidence with respect to such matters under inquiry before said Grand Jury," 
is, we believe, too broad, both because it is too indefinite and also 
because it is not confined to the specific questions which he heretofore 
refused to answer; or even, it seems to me, it is not confined to questions 
relating to the subjects to which the Act applies. 

For these reasons, Your Honor, we oppose the issuance of the order. 
4nd if Your Honor overrules us on that, we object to the form of the order. 

Will you give me one moment? 

THE COURT: The only interest that the witness has, it seems to me, is 
to be protected against prosecution. Isn't that the only interest that the 
witness has? 

MR. FORER: No, I think the witness has an interest in privacy; that 
he is entitled, as a matter of right, to be a party to this proceeding. 

THE COURT: Except this: that no witness can plead privacy as a reason 
for not answering questions. 


MR. FORER: Well, that is the interest which gives him standing to 


appear in this proceeding and to challenge the application on the grounds 


that there was insufficient notice, that it does not comply with the statute, 
and it gives him a right to have the matter decided on evidence. 

There is one other matter. When this petition — the petition has 
attached to it a letter from the Acting Attorney General, and I think as a 
technical matter there should be proof submitted to Your Honor that the 
Acting Attorney General has been authorized by the Attorney General to 
exercise the Attorney General's discretion under the statute. 


THE COURT: I used to be in the Attorney Generalts office for over 
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twenty years. An Acting Attorney General hes all the powers of the Attorney 


General. That has always been so. 

The Court is of the opinion that the statute does not contemplate that 
the Court should take testimony on the question whether ‘the proceeding 
before the Grand Jury is of the type defined by the statutes If such 
testimony were required it might defeat the traditional historic secrecy 
of proceedings before the Grand Jury. I think the Court has 2 right to 
rely on representations of the United States Attorney, given under the 
sanction of the Attorney General, to the effect that the proceeding is of 
the type which it purports to be. 

The Court finds that the application is in order and complies with 
the statute, and, accordingly, the Ccurt will sign the order submitted by 
the United States Attorney. : 

MR. FORER: Your Honor, may we apply for a stay of execution of the 
order pending appeal, or, in the alternative, a stay pendine application 
to the Court of Appeals? : 

THE COURT; No, I am not going to grant any stays because in my 
opinion the witness has no interest in the matter whatever except to be 
protected against prosecution, and once the witness is granted immunity, 
which this order does, why, the witness has no other interest in the matter. 

MR. FORER: One other thing, Your Honor. May I inquire if this matter 
has been given a number which will be — : 

THE COURT: You can take that up with the Clerk. 

MR. FORER: Very well. 

THE COURT: I think the automatic effect of this order is to create 
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the immmity prescribed by the statute. 

MR. ACHESON: Clearly, Your Honor. I believe the Supreme Court has 

so in the Owen case. For the record, I'd like to say that it has also 

observed in that case, in the Supreme Court opinion in that case, that 

type of order is not final or appealable at this stage. 

THE COURT: That is the way I construe the law also, and, therefore, I 
shall not grant any stay whatever. 

MR. ACHESON: Your Honor, may I suggest that at a later time this after- 
noon we may wish to call upon Your Honor again in the event that the Grand. 
Jury needs the assistance of the Court. 

THE COURT: You may do so at any time. 

MR. ACHESON: Thank you, sir. 


THE COURT: In the meantime, let the witness proceed to the Grand Jury 


2:30 p.m. 
February 28, 1962. 


The afore-captioned cause came on for further hearing before THE 


HONORABLE ALEXANDER HOLTZOFF, Judge, United States District Court for the 
District of Columbia. 
APPEARANCES : 
On behalf of the Government: 


DAVID C. ACHESON, ESQ. 
United States Attorney 


CHARLES T. DUNCAN, ESQ. 
Principal Assistant United States Attorney 
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ALEXANDER L. STEVAS, ESQ. 
Assistant United States Attorney 


ORAN H. WATERMAN, ESQ., 
JAMES A. CRONIN, JR., 3SQ. 
Department of Justice 

On behalf of Philip Bart: 


JOSEPH FORER, ESQ., 
JOHN J. ABT, ESQ. 


(The Grand Jury entered the Courtroom. ) 

THE COURT: Mr. Duncan, the Court will hear you. 

% # & & 

MR. DUNCAN: As I indicated to Your Honor, the Foreman of the Grand 
Jury would like to make a request to the Court in open court. 

I wonder if the record could show that this is in the Grand Jury pro- 
ceeding of Philip Bart; that a quorum of the Grand Jury is present in the 
courtroom; and that the foreman of the Grand Jury is Mee Gray, and I wonder 
if he could address the Court at this time. 

+ + & # 
THE COURT: The Court will hear the Foreman of the Grand Jury. Mr. 


Foreman, the Court will be glad to hear you. 


GRAND JURY FOREMAN EDWARD Re GRAY: Your Honor, may Mr. Acheson 


represent me in making this request? 
THE COURT: Very well, the Court will hear the United States Attorney. 
MR. ACHESON: The Foreman of the Grand Jury, Your Honor, has requested 
me to say that he has placed on the record the request of the Grand Jury 


directed to this Court that this Court command the appearance of Mr. Bart 
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here in Court and propound to him in Court the questions which have just 
been put to him inithe Grand Jury and which he has again refused to answer. 

THE COURT: Let the witness take the stand, then. 

MR. ACHESON: Thank you, Your Honor. 

In the interest of accuracy, Your Honor, we have the Reporter of the 
Grand Jury proceedings here. Now, he could read the questions, if Your 
Honor please. 

THE COURT: I should be very glad to have that done. 

Let the witness be sworn. 

THE DEPUTY CLERK: Do you solemnly swear that the testimony you shall 
give to the Court in the matter now being heard will be the truth, the 
whole truth, and nothing but the truth, so help you God? 

THE WITNESS: I do. 

Thereupon, 
PHILIP BART 
assumed the witness stand, and having been duly sworn, was examined and 
testified as follows: 

MR. FORER: Your Honor, as a matter of record, we would like to enter 
our objection to this procedure, Your Honor. We believe that the correct 
procedure, if the witness, as I understand, has failed to comply with the 
order that Your Honor served earlier today, we believe the correct proce- 
dure, I believe under Rule 49 -— 

MR. ABT: 42. 


MR. FORER: 42 —— excuse me — would be to cite the witness for con- 


tempt for failing to comply with the order, rather than to put him on the 
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stand. 

THE COURT: I think the Court will determine what procedure is to be 
followed. : 

MR. FORER: I just want to make my objection of record, Your Honor. 

THE COURT: Well, is the Reporter here? I believe you said that the 
Reporter of the Grand Jury — ! 

MR. ACHESON: The Reporter is here, Your Honor. 

THE COURT: Suppose he comes to the lecturn and road the pertinent 


portions of the proceeding. 


GRAND JURY REPORTER TRIVISANI: My name is Anthony R. Trivisani, 


T-r-i-¥-i~s-a-n-i. 
Questions were propounded to the witness by Mr. cronin: 

Mr. Bart, will you please state your full name and address, please? 

The Answer: Philip Bart, B-a-r-t. 2115 Newkirk “Avenue, Brooklyn 
26, New York. 

Question: You understand, Mr. Bart, that you are here in response 
to an order by Judge Holtzoff dated February 28, 1962, requiring your 
appearance before this Grand Jury and ordering you to aoe the questions 
propounded to you previously before this Grand Jury and a5 testify and te 
produce evidence with respect to such matters under inquiry before this 
Grand Jury; do you so understand, Mr, Bart? 

The Answer: I understand this to the best of my Inowledge. 

Question: Mr. Bart, by whom are you presently employed? 

The Answer: I respectfully decline to answer on the basis of my 


privilege of the Fifth Amendment and my rights of the First Amendment in due 
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process of law and because I believe that the order directing me to answer 
is contrary to law. 
Question: What is the business address of that organization that 
employs you? 
The Answer: Sir, I will again avail myself of the same privilege 
that I have just spoken of. 
Question: Would you be a little more specific, Mr. Bart? 
The Answer: Well, I can read this statement. I will just read it 
again, if you wish me to. 
Question: The record did not show that you were reading e statement, 
Mr. Bart. 
Answer: I'm sorry. I did not read a statement. I read a formulation 
of my answer to your original question. 
Question: Well, that applies to each and every question that — 
-- correction —— 
Will that apply to each and every question? 
Answer: I believe that will depend upon the question. 
Question: In that regard, Mr. Bart, I would appreciate it if you 
would -- repeating — 


In that regard, Mr. Bart, we would appreciate it — 


(Brief pause.) 


MR. ACHESON: May we approach the bench, Your Honor? 
THE COURT: Yes. 
(AT THE BENCH: ) 
THE COURT: The Reporter seems to be having difficulty making out the 
question. 
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THE COURT: Yes, I noticed that. 

MR. ACHESON: Perhaps Your Honor would prefer to read from Mr. 
Cronints questionnaire the questions which he proncunded which the witness 
refused to answer. : 

THE COURT: These are the questions (indicating)? 

MR. ACHESON: That is correct. 

THE COURT: All of them? 

MR. ACHESON: Yes, Your Honor. Or Mr. Cronin could jask them here, 
if Your Honor please. i 

THE COURT: Yes, I suggest that you or your associate ask the questions 
in open court. 

MR. ACHESON: Thank you. 

(IN OPEN COURT: ) 

THE COURT: If desired, I suggest that perhaps the best wey to proceed 
would be for the United States Attorney or one of his associates to propound 
the questions to the witness and give the witness an opportunity to answer 
at this time. 

MR. ACHESON: For that purpose, Your Honor, I would ‘like to introduce 
Mr. Cronin, of the Department of Justice, who propounded the questions in 
the Grand Jury. If Your Honor please, he will ask them here. 

THE COURT: Very well. : 

EXAMINATION OF PHILIP BART 
BY MR. CRONIN: 


Mr. Bart, by whom are you presently employed? 


I respectfully decline to answer on the basis of my privilege 
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under the Fifth Amendment and my rights under the First Amendment and due 
process of law and because I believe the order directing me to answer is 
contrary to law. 

Q What is the business address of the organization by whom you are 
employed? 

A I will answer similarly to what I have just replied. 


In what capacity are you employed by the Communist Party, USA? 


Q 
A My reply here is the same as to the previous question. 
Q 


How long have you been employed -- 
THE COURT: Just a moment, before we proceed. 
The Court directs you to answer each of these questions. 
You may go back to the first question again. 
Mr. Bart, by whom are you presently employed? 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I cannot, Your Honor. My answer is the one that 
I have made at the opening. 
THES GOURT: Do you decline to answer the question? 
THE WITNESS: I decline on the basis of what I have stated in my 
first question. 
THE COURT: Read the next question. 
Q What is the business address of the organization by whom you are 
employed? 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I will likewise avail myself of the privilege that 


I have indicated to the answer of the first question. 
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THE COURT: Well, are you declining to answer the question? 
THE WITNESS: I am declining, Your Honor, on the basis that I 
have indicated in the reply to my first question. | 
THE COURT: Well, irrespective of the basis, I direct you to 
answer the question. 
THE WITNESS: I decline, Your Honor, to answer’ it. 
THE COURT: Very well. Read the next question; 
In what capacity are you employed by the Communist Party, USA? 
Similarly as the other questions, I am making the sane reply. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I will decline to answer the question. 
How long have you been employed in that capacity? 
I will answer it similarly as I have just answered the other questions. 
THS COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, Your Honor, to answer the question. 
Q Isn't it a matter of public record, Mr. Bart, that ‘you are the 
National Organizational Secretary of the Communist Party? 
A I decline similarly as I have in my original reply to the question. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, Your Honor. | 


Q What are your duties as the National Organizational Secretary of the 


Communist Party? 
A I decline similarly as I have in the initial reply. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, Your Honor. 
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Q are you a member of the National Committee of the Communist Party, 
USA? 
A My reply is; similarly as to the other earlier questions. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, Your Honor, to reply further than I 
already have. 
Q Which convention was it that you were elected to the National Com- 
mittee of the Communist Party, USA, as a member at large? 
A My reply — my reply is similar to what I have answered previously. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline to answer it, Your Honor. 
Q Were you a member of the National Committee at any time during the 
year 1961? 
A I decline on the basis of my reply to the previous questions. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, Your Honor, to answer it beyond what I 


have already done. 


Q Did you at any time during the year 1961 resign as a member of the 


National Committee, Communist Party, USA? 
A I will reply as I have to my previous questions. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline to answer beyond what I have already said. 
Q As a member\of the National Committee, will you please identify the 
other members and the respective titles in the National Committee of the 


Communist Party? 


A I decline to answer as previously indicated. And may I say, Your 
Honor, that it would be a pretty serious charge to ask an American to be a 
witness against one's self and to serve what would be the actions of a stool 
pigeon, which I am sure you nor anyone else would desire’ from anyone. 

THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline to answer. | 

Q As a result of the denial of the petition for review and the final 
affirmance of the order of the Subversive Activities Control Board, what 
action did the Communist Party take? | 

A I decline to answer similar as I have to the ohier seins. 

THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, Your Honor. 3 

Q Isntt it true that you met and decided that all titles would be 
abolished? | 

A As in similar replies, I decline to answer, using my privilege. 

THE COURT: The Court directs ycu to answer the question. 
THs WITNESS: I decline to answer, Your Honor. | 

Q Isn't it true that you attended these meetings at which the organiza- 
tional changes were put into effect? ) 

A I decline to answer as I have already indicated on previous replies. 

THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, Your Honor. | 


Q Who were the members of the National Board of the Communist Party on 


June 5, 1961? 


A I decline to answer similarly as on the previous questions. 
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THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline. 
Q Who were the members of the National Board of the Commmist Party on 
November 20, 1961? 
A My reply here is similar. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, sir. 
Q Who were the members of the National Board of the Communist Party 
on October 30, 1961? 
A My reply is similar. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline. 
Q Who were the members of the National Board of the Communist Party on 
December 1, 1961? 
A My reply is similar as to the previous questions. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: My reply here is similar. 
Q Who were the members of the National Board of the Communist Party on 
January 31, 1962? 
A I decline to answer as I have on the previous questions. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline, sir. 
Q Who are the members of the National Board of the Communist Party at 


the present time? 


A I decline to answer this question as I have the other questions 
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preceding this. 
THE COURT: The Cour. directs you to answer the question. 
THE WITNESS: I decline. : 
Q Are you acquainted with Gus Hall? 
A I refuse to answer, or I decline, rather, to answer this question 
I have already indicated to other questions. | 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline. 
Q Does he presently hold the position as General Secretary of the 
Communist Party, USA? 
AI decline to answer this question as I have already Endticaseae 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline. | 
Q Do you lmow Elizabeth Gurley Flynn? 
A I decline to answer this question as I have already indicated on 
previous replies. ! 
THE COURT: The Court directs you to answer the: question. 
THE WITNESS: I decline to answer. 
Q Does she presently hold the position as Chairman of: the Communist 
Party, USA? | 
A I decline to answer this question. 
THE COURT: The Court directs you to answer it. 
THE WITNESS: I decline. | 
Q Do you know Ben Davis? 


A I decline to answer this question as I have already indicated in ny 


reply to previous questions. 
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THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline. 
Q Does he presently hold the position as National Secretary of the 
Communist Party, USA? 


A I decline to answer this question similarly as I have to other 


questions here. 
THE COURT: The Court directs you to answer. 
THE WITNESS: I decline to answer. 
Q Isntt it true that they are still occupying the positions in the 
Communist Party to which they were elected? 
A I decline to answer this question as I have already indicated on the 
replies to the other questions. 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline to answer. 

Q Isntt it true that the entire reorganization readjustment was put into 
effect for the purpose of evading the sanctions of the Internal Security Act? 
A I decline to answer the question as I have already indicated on the 

numerous other questions of like nature. 
THE COURT: The Court directs you to answer this question. 
THE WITNESS: I decline to answer. 
Q Did you advise other party officials on the national level to take 
certain action as a result of the final order of the Supreme Court? 
A I decline to answer this question because, like all the other 
questions, it is of the same nature of turning an individual as a fingermm 
against Americans, which I would not do nor would any other Agerican do. 


THE COURT: The Court directs you to answer the question. 
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THE WITNESS: I decline. 

Q Did these officials on your staff advise other officials on a local 
or county leval to take certain action és a result of the final order of 
the Supreme Court? | 

A I decline to answer this question as I have already done on the 
other questions of a similar nature. | 

THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline to answer. | 


Q What action did you advise them to take? 


A I decline to answer this question as I have indicated in my reply 


to a number of the other questions. : 
THE COURT: The Court directs you to answer the: question. 
THE WITNESS: I decline to answer this, sir. : 
Q What security measures did the party invoke as a result of the final 
order of the Supreme Court? : 
A I decline to answer this question as I have on all of the other 
questions. | 
THE COURT: The Court directs you to answer Sth 
THE WITNESS: I decline to answer it, sir. | 
Q How were the instructions given to the rank and file of the Commmist 
Party in connection with what they should do as a result of this final order? 
A I decline to answer this question on the same basis as I have already 
indicated. | 
THE COURT: The Court directs you to answer the question. 
THE WITNESS: I decline to answer it. 
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@ Do you know of any other organizational changes which were put into 


effect? 
A I decline to answer this question as I have already to the previous 
questions. 
THE COURT: The Court directs you to answer. 
THE WITNESS: I decline. 
Q What records does the Commnist Party maintain indicating membership? 
A I decline to answer this question on the same basis as my reply to 
the previous questions. 
THE COURT: The Court directs you to answer. 
THE WITNESS: I decline. 
Q How do you know who are the members of the Commmist Party? 
A I decline to answer this question as I have indicated e few moments 
ago in reply to another question. 
THE COURT: The Court directs you to answer. 
THE WITNESS: I decline. 
Q Isn't it true that membership records were ordered destroyed or kept 
in code? 
& I decline to answer this question as I have already indicated in my 
other replies. 
THE COURT: You are directed to answer. 
THE WITNESS: I decline. 
Q What records does the Communist Party have of dues payments or 
donations? 


A I decline to answer this question similarly as I have previous. 


THE COURT: The Court directs you to answer. 
THE WITNESS: I decline, sir. 

Q What records does the party have of its operations? 

A I decline to answer this question as I have indicated on the previous 
replies. | 

“THE COURT: The Court directs you to answer this question. 
THE WITNESS: I decline, sir. 

Q As Organizational Secretary aren*t you in fact in areree of the 
financial operations of the Communist Party and the Communist Party 
Reserve Committee? 

A I decline to answer this question as I have already indicated in my 
replies previously. 

THE COURT: The Court directs you to answer. 
THE WITNESS: I decline. 

Does the party own any printing presses? 

I decline to reply to this question as I have already indicated. 
THE COURT: The Court directs you to answer. 
THE WITNESS: I decline to reply. 

In 1956 were you the Acting Treasurer of the Communist Party? 

I decline to answer this question as I have sineesy, indicated. 
THE COURT: The Court directs you to answer. : 
THE WITNESS: I decline to answer. 

Q Between 1950 and 1955 were you the business manager of the Daily 


Worker? 


A I decline to answer this question as I have to the previous questions. 
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THE COURT: The Court directs you to answer it. 
THE WITNESS: I decline. 
Q How does the Communist Party control the Worker? 
A I decline to answer, availing myself of the same remarks I have made 
to the earlier questions. 
THE COURT: The Court directs you to answer this question. 
THE WITNESS: I decline. 
Q Who provides the funds for the Worker? 
A TI decline to answer this question for similar reasons. 
THE COURT: The Court directs you to answer. 
THE WITNESS: I decline. 


Q At a pretrial hearing in the United States Courthouse, Foley Square, 


New York City, on April 18, 1956, in connection with a case of the Commmist 
Party, USA vs. Moisey, District Director of Internal Revenue, did you not 
testify that you had been an official of the Communist Party, USA, for more 
than twenty-five years? 
A I decline to answer this question similarly as I have on previous 
questions. 
THE COURT: The Court directs you to answer. 
THE WITNESS: I decline. 
Q Is it true, Mr. Bart, that you have been a member of the Communist 
Party for over twenty-five years? 
A I decline to answer this question for similar reasons. 
THE COURT: The Court directs you to answer. 
THE WITNESS: I decline, sir. 
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MR. CRONIN: I have no further questions, Your Honor. 

THE COURT: Mr. Acheson, do you have any application to make? 

MR. ACHESON: May we come to the bench, Your Honor? . 

THE COURT: Yes, indeed. : 

(AT THE BENCH:) 

MR. ACHESON: Your Honor, we wanted to talk to you about where we go 
now, about the next step before we prepare a form of order. 

I should like, if Your Honor please, to civilly, under the civil con- 
tempt procedure, tc commit the witness untill he answers ithe questions. 

THE COURT: Yes. | 

MR. ACHESON: If Your Honor sees fit, we will prepare a form of order 
to submit along that line. 

THE COURT: Yes. Suppose you make the application in open court now 
orally. 

MR. ACHESON: And submit an order for you to sign later in the after- 
noon? | 

THE COURT: Yes. 


MR. ACHESON: All right. 


THE COURT: But I think you should make an application in open court. 


MR. ACHESON: Do you want to be heard? 

MR. FORER: No. 

THE COURT: I think it ought to be until he answers, but not in excess 
of six months or something of that sort. 

MR. FORER: Well, I don't know whether I should respond at this time 


or later in open court. 


MR. ACHESON: Well, it*s on the record, Mr. Forer. 

WR. FORER:; Whatever Your Honor wishes me to do. 

THE COURT: Suppose you make an application, if you wish to do so, 
in open court that he be held in contempt. 

(IN OPEN COURT:) 

MR. ACHESON: On the record, Your Honor, now before the Court, I make 
application for an order that the witness be committed in the procedure 
called for in civil contempt, committed to the custody of the Attorney 
General wntil such time as he answers the questions that have been pro- 
pounded, with whatever time limit Your Honor should see fit. 

THE COURT: Let the witness be committed to the custody of the United 
States Marshal for the District of Columbia wmtil he answers the questions, 


put for a period of not exceeding six months. 


You may submit an order accordingly. 


